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DIPLOMATIC  IMMUNITY 
S.  476,  S.  477,  S.  478,  S.  1256,  S.  1257,  AND  H.R.  7819 


MONDAY,   FEBRUARY   6,    1978 

U.S.  Senate 
Subcommittee  ox  Citizen's   Rights  and  Remedies, 

Committee  on  the  Judiciary, 

Washington,  D.C. 
The  subcommittee  met,  pursuant  to  notice,  at  9  a.m.,  in  room  2228, 
Dirksen  Senate  Office  Building,  Senator  Howard  M.  Metzenbaum, 
chairman  of  tlie  snbconunittee,  presidino-. 

Staff  present:  Herman  Schwartz,  chief  counsel;  Richard  Kait, 
minority  counsel ;  Keith  O'Donnell,  legislative  counsel ;  Susan  Kan- 
tor,  legislative  aide;  Patricia  Hoff,  counsel  to  Senator  Wallop;  and 
Rhea  Bruno,  chief  clerk. 

OPENING-  STATEMENT  OF  HON.  HOWAED  M.  METZENEAIJM,  U.S. 
SENATOR    FEOM    THE    STATE    OF    OHIO;    CHAIRMAN    OF    THE 

SUBCOMMITTEE 

Senator  Metzenbaum.  The  subcommittee  will  come  to  order. 

Today  we  will  hold  the  first  of  two  hearings  designed  to  give  the 
broad  issue  of  diplomatic  immunit}^  a  full  review,  one  that  is  long 
overdue.  The  Senate  Foreign  Relations  Committee  will  also  hold 
hearings  on  this  matter  on  February  21. 

We  are  concerned  here  with  a  law,  originally  passed  in  1790, 
which  gives  more  than  20,000  people  associated  with  foreign  em- 
bassies throughout  the  country,  complete  immunity  from  prosecution 
for  laws  which  they  may  violate.  This  immunity,  which  is  incorpo- 
rated in  22  U.S.C.  section  2.52,  was  originally  designed  almost  two 
centuries  ago  to  assist  diplomats  in  effectively  performing  their 
duties  in  a  foreign  country  and  to  protect  them  in  the  same  manner 
in  Avhich  they  w^ould  be  protected  in  their  home  country.  [See  p.  8-i- 
of  the  appendix  for  a  copy  of  the  1790  Act.] 

Unfortunately,  this  immunity  from  prosecution  has  led  to  a  num- 
ber of  abuses,  large  and  small.  Today  we  will  hear  testimony  about 
abuses  and  aliout  a  series  of  proposals  that  have  been  suggested  to 
deal  with  this  issue. 

Many  of  the  current  problems  have  arisen  because  present  law 
fails  to  make  many  needed  distinctions.  In  the  first  place,  that  law 
does  not  distinguish  between  those  people  associated  with  foreign 
offices  who  are  truly  engaged  in  foreign  affairs — the  diplomats  and 
charges  d'affairs — and  other  regular  employees  such  as  chauffeurs, 
gardeners,  domestics,  and  their  families. 

(1) 


It  has  been  estimated  that  simply  making  this  obvious  distinction 
would  reduce  the  number  of  persons  who  are  currently  protected 
under  diplomatic  immunity  from  about  20,000  to  less  "than  8,000. 
The  recently  effective  Vienna  Convention  makes  this  legal  under 
international  law.  [See  p.  85  of  the  appendix  for  a  copy  of  the  Vienna 
Convention.] 

The  present  law  also  fails  to  make  proper  distinctions  with  regard 
to  the  kinds  of  cases  for  which  immunity  is  granted.  It  does  not 
distinguish  between  a  local  parking  ticket,  an  automobile  accident, 
a  breach  of  contract,  or  even  a  murder.  Under  the  current  law,  a 
person  associated  with  a  foreign  office  is  granted  full  immunity  re- 
gardless of  the  severity  of  the  crime  committed.  They  are  a  class  of 
people  who,  because  of  an  anachronistic  statute,  are  above  the  law 
and  protected  from  all  accountability  for  their  wrongs. 

As  a  result  of  this  immunity,  several  people  who  have  been 
critically  injured  by  automobiles  driven  by  foreign  officers  have  no 
form  of  redress.  The  city  of  Washington,  D.C.,  cannot  collect  an 
estimated  $1  million  in  outstanding  parking  fines,  and  many  area 
shopkeepers  and  landlords  who  have  difficulties  with  customers  and 
tenants  have  no  recourse  through  standard  avenues  of  the  police 
and  the  court  system. 

These  problems  were  brought  to  light  just  last  year  in  the  tragic 
case  of  Dr.  Halla  Brown,  formerly  chief  of  the  George  Washington 
University  allergy  clinic.  Today  she  is  a  paraplegic,  unable  to  move 
from  the  neck  down,  as  the  result  of  a  car  accident  on  April  20,  1974. 
Dr.  Brown  requires  constant  attention,  and  her  medical  bills  have 
reached  almost  $300,000,  but  for  a  long  time  she  was  unable  to 
recover  damages  of  any  sort. 

The  driver  of  the  car  that  struck  her  was  an  employee  at  the 
Panamanian  Embassy  and,  therefore,  protected  from  liability  by 
diplomatic  immunity. 

Only  recently,  under  enormous  pressure  and  the  possibility  of  a 
cutoff  of  foreign  aid  to  Panama  under  the  Foreign  Assistance  Ap- 
propriations Act  of  1978  was  she  able  to  obtain  a  modest  settlement 
from  the  Panamanian  Government.  Today  we  will  hear  from  others 
in  a  similar  unhappy  situation. 

Recent  trends  in  international  law  have  recognized  the  need  for 
reforms  of  the  diplomatic  immunity  doctrine.  The  Vienna  Conven- 
tion which  governs  diplomatic  immunity  in  122  countries  was 
signed  by  the  United  States  in  1965  and  became  effective  in  1972,  but 
its  articles  cannot  become  controlling  until  Congress  acts  to  modify 
the  existing  1790  statute.  Some  of  the  bills  before  us  will  do  that — 
S.  1256  introduced  by  Senator  Mathias,  particularly. 

Our  purpose  here  is  not  to  engage  in  a  quarrel  with  any  particular 
embassy  or  foreign  country,  but  rather  to  attempt  to  develop  the 
kind  of  legislation  needed  to  resolve  the  many  practical  and  legal 
problems  involved. 

To  deal  with  these  issues,  a  series  of  proposals  has  been  put  forth 
by  Senators  Mathias  and  Hathaway  and  Representatives  Fascell, 
Danielson,  Fisher,  and  others. 

These  proposals  range  from  allowing  a  direct  action  against  in- 
surance companies  to  establishing  an  office  of  claims  within  the  De- 


partment  of  State.  All  of  these  proposals  have  their  problems.  For 
example,  insurance  companies  have  protested  stroncfly  a<2:ainst  the 
direct  action  proposal,  stressing  the  difficulties  involved  in  suit 
against  a  named  insurance  company  and  the  possibility  that  the  dip- 
lomatic agent  or  employee  may  not  cooperate  in  the  defense.  Others 
have  raised  other  problems. 

It  is  these  remedy  problems  on  which  we  will  concentrate  in  the 
subcommittee,  for  they  are  the  hardest,  and  everyone  seems  agreed 
on  the  repeal  of  22  U.S.C,  section  252.  The  solution,  after  the  repeal, 
becomes  more  difficult. 

We  are  fortunate  in  having  with  us  today  Senators  Mathias  and 
Hathaway,  and  Congressmen  Danielson  and  Fisher  who,  together 
with  Congressman  Fascell,  have  led  the  way  in  trying  to  achieve  a 
just  and  fair  result  in  this  very  perplexing  area. 

In  addition,  we  will  hear  from  the  Department  of  State  and 
Justice,  from  a  victim  of  a  serious  accident  involving  a  diplomat, 
and  from  insurance  company  representatives  and  other  insurance 
experts. 

Mr.  Dobelle,  it  appears  that  the  Senators  and  Congressmen  who 
are  due  to  appear  before  the  subcommittee  have  not  yet  arrived,  so 
would  you  come  forward  first? 

TESTIMONY  OF  HON.  EVAN  S.  DOBELLE,  CHIEF  OF  PROTOCOL  OF 
THE  LTTITED  STATES;  ACCOMPANIED  BY:  HOE  ACE  F.  SHAMWELL, 
JR.,  DEPUTY  ASSISTANT  LEGAL  ADVISOR  FOR  MANAGEMENT; 
RICHARD  GOOKIN,  ACTING  ASSISTANT  CHIEF  OF  PROTOCOL;  AND 
CLIFFORD  R.  NELSON,  IN  CHARGE  OF  SPECIAL  PROJECTS,  OFFICE 
OF  PROTOCOL 

Mr.  Dobelle.  Good  morning  Mr.  Chairman.  I  am  Evan  S.  Do- 
belle, Chief  of  Protocol  of  the  United  States. 

I  appear  before  this  subcommittee  today  in  response  to  the  invita- 
tion extended  by  its  chairman  to  the  Department  of  State  to  present 
its  views  on  several  legislative  proposals — S.  476,  S.  477,  S.  478,  S. 
1256,  S.  1257,  and  H.R.  7819— which  would  alter  U.S.  law  on  diplo- 
matic immunity. 

I  am  accompanied  by  Horace  Shamwell,  Jr.,  the  Deputy  Assistant 
Legal  Adviser  for  Management;  Richard  Gookin,  Acting  Assistant 
Chief  of  Protocol;  and  Clifford  R.  Nelson  of  Special  Projects. 

The  State  Department  has  long  favored  and  actively  sought  a 
modernization  of  U.S.  law  on  diplomatic  immunity  and  welcomes 
the  opportunity  to  lend  its  assistance  in  furtherance  of  final  con- 
gressional action  on  issues  which  we  regard  as  of  utmost  importance 
and  priority. 

For  too  long  the  United  States  has  lagged  behind  the  vast  ma- 
jority of  developed  countries  in  subscribing  to  a  legal  regime  on 
diplomatic  immunity  which  is  in  keeping  with  present-day  needs 
and  the  actual  conduct  of  diplomatic  relations. 

The  various  legislative  proposals  before  the  subcommittee  today  are 
all  aimed  at  remedying  some  of  the  difficulties  inherent  in  applica- 
tion of  antiquated  law,  and  the  Department  has  the  highest  praise 


for  the  intentions  of  their  drafters.  I  would  like  to  make  a  few 
specific  comments  on  the  substance  of  these  proposals. 

The  Department  strongly  favors  Senate  approval  of  H.R.  7819,  a 
bill  which  accomplishes,  among  others,  two  fundamental  purposes 
of  changing  the  law  on  diplomatic  immunity. 

The  first  purpose  is  to  repeal  the  1790  statute  which  long  ago  lost 
its  applicability  to  the  modern  world.  Repeal  of  this  statute  will 
allow  application  of  the  Vienna  Convention  on  Diplomatic  Relations 
of  1961  as  the  standard  for  granting  privileges  and  immunities  to 
the  various  categories  of  diplomatic  mission  personnel  serving  in 
official  government  establishments  today,  as  well  as  to  certain  of  their 
dependents. 

Thus,  no  longer  will  a  disproportionate  degree  of  immunity  from 
jurisdiction  be  granted  to  persons  who  have  little,  if  any,  representa- 
tional functions  to  perform  in  connection  with  their  service  at  a 
foreign  post. 

The  second  main  purpose  is  to  establish  a  legal  basis,  on  the  Fed- 
eral level,  for  requiring  all  persons  enjoying  diplomatic  immunity 
to  acquire  adequate  liability  insurance  in  connection  with  the  opera- 
tion in  this  country  of  a  motor  vehicle,  vessel,  or  aircraft. 

The  State  Department  is  enthusiastically  supportive  of  imposi- 
tion of  this  requirement  as  a  means  for  minimizing  in  the  future  the 
occurrence  of  unfortunate,  sometimes  tragic,  incidents  involving 
accidents  in  which  diplomatic  mission  personnel  injure,  or  are  injured 
by,  members  of  the  public. 

Compulsory  insurance  seems  both  the  most  efficient  and  the  fairest 
way  of  reaching  a  goal  which,  I  am  certain,  is  shared  by  all  affected 
persons,  including  the  diplomatic  community. 

I  am  advised  that  there  is  a  representative  of  the  insurance  com- 
munity prepared  to  testify  before  the  subcommittee  today  on  the 
desirability  of  making  insurance  available  to  diplomats,  and  my 
Department  looks  forward  to  continued  consultations  with  such 
concerned  persons  in  the  implementation  of  the  regulations  which 
would  be  required  should  H.R.  7819  become  law. 

The  Department  has  carefully  reviewed  S.  1256,  a  bill  which  con- 
tains provisions  similar  to  those  of  H.R.  7819.  For  reasons  of  tech- 
nical construction,  which  I  and  my  colleagues  will  be  glad  to  discuss 
with  this  subconnnittee,  the  Department  favors  passage  of  H.R.  7819 
instead. 

S.  1257  is  a  direct-action  insurance  bill  similar  in  purpose  to  H.R. 
7679.  While  the  Department  strongly  supports  a  direct-action  insur- 
ance bill,  it  agrees  with  the  Departn'ient  of  Justice  that  H.R.  7679  is 
a  preferable  version,  primarily  because  it  retains  Federal  control 
over  controversies  arising  out  of  insurance  coverage  and  would  avoid 
deference  to  State  requirements  which,  in  many  instances,  are  in- 
sufficient to  deal  with  the  problem  of  uninsured  motorists  who  have 
diplomatic  immunity. 

The  Department  supports  straight  repeal  of  the  1790  statute,  as 
proposed  in  S.  476,  but  prefers  the  broader  approach  of  H.R.  7819. 
The  Department  opposes  the  concept  of  S.  447  and  S.  478  which 
would  impose  financial  responsibility  on  the  public  for  claims  frus- 
trated by  claims  of  diplomatic  immunity. 


In  addition,  the  Department  sees  serious  problems  in  establishing^ 
a  quasi-judicial  machinery  within  the  Department  of  State,  such  as 
the  proposed  Bureau  of  Claims  Against  Foreign  Ministers  and  Dip- 
lomats which  would  possess  the  means  for  administering  a  fair  judg- 
ment in  cases  stemming  from  claims  filed  unilaterally  by  pei-sons 
making  claims  against  persons  with  diplomatic  immunity. 

Rather,  the  Department  looks  to  application  of  the  Vienna  Con- 
vention with  its  greatly  restricted  imnnmity  provisions,  coupled  with 
enactment  of  a  direct-action  insurance  bill  such  as  H.R.  7679,  as  the 
cure  for  any  remaining  problems  arising  from  enjoyment  of  diplo- 
matic immunity  by  official  foreign  officials  and  their  dependents. 

I  and  my  colleagues  will  be  happy  to  answer  an}'  questions  which 
the  subcommittee  may  have. 

Senator  INIetzexbaum.  Mr.  Dobelle,  thank  you  for  your  statement, 
and  thank  you  for  the  specific  manner  in  which  you  indicate  the 
Departn_ienl*s  position  for  and  against  pending  legislation. 

What  is  the  current  State  Department  procedure  ?  How  do  you 
operate  now  in  resolving  complaints  in  instances  where  there  is 
insurance  or  in  instances  where  there  is  no  insurance  ? 

Mr.  Dobelle.  Mr.  Gookin  can  give  you  specifics.  Basically,  if  an 
accident  involving  insurance  comes  to  our  attention,  w^e  lend  our 
assistance  by  communicating  with  the  embassy  in  the  interest  of  re- 
solving any  claim. 

The  exact  procedure  can  be  spoken  to  by  INIr.  Gookin,  if  that  is 
your  interest. 

Senator  ]ME'rzENBAU3i.  ]Mr.  Gookin,  please  proceed. 

Mr.  GooKix.  First  of  all,  we  would  encourage  the  parties — let's 
say  it  is  an  automobile  accident — to  resolve  any  claims  among  them- 
selves without  involving  the  State  Department.  If  that  does  not 
work,  we  urge  the  parties  of  the  accident  to  get  back  in  touch  with 
us.  Then,  as  Ambassador  Dobelle  said,  we  present  a  formal  communi- 
cation to  the  embassy,  giving  the  facts  of  the  case,  as  we  have  them. 
We  offer  the  good  offices  of  the  Department  of  State  in  an  attempt 
to  resolve  any  differences. 

Senator  Metzexbaum.  What  do  you  do  with  respect  to  the  ques- 
tion of  immunity? 

Mr.  GooKix'.  If  the  question  of  immunity  is  raised,  we  often  refer 
to  the  Consideration  of  Civil  Claims  adopted  at  the  conclusion  of 
the  conference  that  produced  the  Vienna  Convention  on  Diplomatic 
Relations  back  in  1961,  which  urges  foreign  diplomatic  missions  to 
consider  the  waiver  of  diplomatic  immunity  in  civil  claims. 

We  have  no  way  of  making  such  a  requirement  of  foreign  diplo- 
matic missions,  but  we  do  cite  this  as  the  intention  of  those  who  were 
at  the  Vienna  Convention  discussions. 

Senator  ^Ietzenbaum.  Can  you  give  any  figures  ? 

Mr.  GooKix'.  As  far  as  statistics  are  concerned,  for  example,  I 
would  say  in  the  last  2  or  3  years  we  have  had  perhaps  four  or  five 
waivers  of  immunity  granted  by  foreign  diplomatic  missions.  Per- 
haps we  have  had  a  dozen  cases.  Waiver,  in  the  other  cases,  has  gen- 
erally not  been  necessary.  The  claim  has  been  worked  out  among  the 
parties  themselves  without  having  to  go  to  a  waiver. 
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Senator  Metzenbaum.  You  have  only  had  a  dozen  complaints  in 
the  last  year? 

Mr.  GooKiN.  As  far  as  automobile  accidents  are  concerned,  I  would 
say  probably  less  than  a  dozen — maybe  half  a  dozen  in  the  last  year. 

Senator  Metzexbaum.  In  how  many  was  immunity  waived? 

Mr.  GooKiN.  I  would  say  immunity  was  waived  in  maybe  two  cases 
in  the  last  year. 

Senator  Metzexbaum.  What  does  the  United  States  do  when  a 
claim  is  made  ap;ainst  us  overseas? 

Mr.  GooKix.  The  United  States,  I  would  say  in  most  cases,  grants 
a  waiver  of  immunity  so  that  the  American  can  appear  in  court. 

Senator  jNIetzexbaum.  There  are  cases  when  it  is  not  done  ? 

Mr.  GooKix.  I  am  sure  tliere  are  cases  in  which  that  is  not  done. 

Senator  Metzexbaum,  Are  there  any  rules  for  making  the  dis- 
tinction when  it  is  and  is  not  done  ? 

Mr.  SiiAMWELL.  All  of  our  diplomatic  personnel  overseas  are  re- 
quired to  carry  automobile  insurance  when  they  are  driving  overseas. 
So  in  the  large  majority  of  cases,  settlement  is  worked  out  through 
insurance  channels. 

When  settlement  cannot  be  reached  the  Department  generally 
looks  favorably  upon  waiving  the  immunity  from  civil  jurisdictions 
to  allow  the  matter  to  be  resolved  in  courts. 

In  certain  cases,  for  reasons  of  the  individual's  own  security,  or 
because  a  judgment  is  made  that  there  may  be  extensive  prejudice  in 
the  local  courts,  or  because  the  court  system  is  underdeveloped,  a 
decision  is  made  not  to  waive.  I  would  say  the  latter  case  would  be  in 
the  minority  of  situations. 

Senator  Metzexbaum.  Are  there  problems  with  respect  to  the 
waiver  or  nonwaiver  of  diplomatic  immunity?  Is  that  a  recurring 
thing  with  the  same  countries  or  is  it  across  the  board? 

Mr.  Shamwell.  I  do  not  know  if  we  have  any  statistics  on  that. 
In  my  experience,  there  does  not  seem  to  be  any  particular  pattern. 
Whoever  happens  to  have  an  accident  at  that  time.  Some  countries 
tend  to  have  longer  standing  insurance  coverage  and  ongoing  rela- 
tionships with  domestic  insurance  companies.  As  a  consequence  of 
that  relationship,  fewer  problems  get  to  the  stage  where  a  request 
is  made  by  the  citizen  for  a  waiver  of  immunity. 

Senator  Metzexbaum.  Do  you  know  of  the  case  involving  the  wife 
of  a  lawyer  named  Blumberg  who  will  be  a  witness  todav  ? 

Mr.  Shamwell.  Yes.  As  I  understand  the  background  of  that  case, 
Mr.  Blumberg  and  his  wife  filed  a  lawsuit  arising  out  of  an  auto- 
mobile accident  against  an  employee  of  one  of  the  foreign  diplomatic 
missions  here.  In  that  case,  the  employee  filed  a  counterclaim,  and 
the  case  was  processed  through  the  normal  channels. 

At  some  later  date — I  think  perhaps  a  year  or  a  year  and  a  half 
later — the  defendant,  correct  me  if  I  am  wrong,  was  advised  that 
she  was  immune  by  virtue  of  the  1790  statute. 

At  that  time,  her  mission  notified  the  State  Department  that  no 
waiver  of  immunity  would  be  granted  to  allow  this  employee  to  con- 
tinue with  this  legal  action  to  allow  the  court  to  continue  to  exercise 
jurisdiction  over  her. 


As  in  the  normal  course  of  things,  certification  of  immunity  status 
was  issued  by  the  Department  of  State.  That  certification  of  immun- 
ity status  was  tlion  used  by  the  dofondaut  tln-ou<:li  lier  counsel  to 
have  the  action  dismissed  against  her. 

I  understand  the  case  was  then  appealed  in  the  appellate  courts 
of  Virginia,  and  I  believe  the  defendant  did  prevail. 

Senator  Metzenbaum.  Did  our  Government  advise  her  of  her  right 
to  immunity? 

Mr.  Shamwell.  To  our  knowledge,  it  was  somebody  outside. 

Senator  Metzenbaum.  After  the  request  for  diplomatic  immunity 
had  been  made,  what  did  State  do  as  far  as  suggesting  to  that  gov- 
ernment that  the  desirability  of  their  insisting  on  diplomatic  im- 
munity was  questionable? 

Mr.  Shamw^ell.  I  believe  the  State  Department  did  make  a  request 
to  that  State.  I  will  have  to  ask  Mr.  Gookin  to  verify  that. 

Mr.  GooKiN.  I  do  not  know.  As  I  recall,  the  State  Department 
Protocol  Office  was  not  directly  involved  in  that  case. 

Senator  Metzenbathvi.  Who?  Somebody  was.  You  say  you  do  not 
know,  and  they  say  they  do  not  know.  Somebody  had  some  kind  of 
responsibility. 

Mr.  Dobelle.  Mr.  Chairman,  that  was  before  this  administration. 
Mr.  Hampton  Davis,  who  cannot  speak  for  the  Department  of  State 
since  he  has  recently  retired  as  Assistant  Chief  of  Protocol,  was  here 
at  that  time. 

Testimony  could  come  from  a  private  citizen.  He  is  sitting  in  the 
audience  and  may  be  able  to  help  on  that. 

Senator  Metzexbaum.  Would  you  identify  yourself? 

TESTIMONY  OF  HAMPTON  DAVIS,  FORMER  ASSISTANT  CHIEF  OF 
PROTOCOL,  U.S.  DEPARTMENT  OF  STATE 

Mr.  Davis.  My  name  is  Hampton  Davis  and,  as  Ambassador  Do- 
belle said,  I  am  former  Assistant  Chief  of  Protocol. 

Senator  Metzenbaum.  Please  come  to  the  stand. 

Mr.  Davis.  I  am  sorry  that  I  was  not  aware  that  this  question 
might  be  raised  because  my  memory  of  it  is  not  all  that  clear.  But 
I  do  recall  that  Protocol  was  involved  in  this  case,  and  we  were 
quite  disturbed  at  the  raising  of  diplomatic  immunity  at  this  stage 
of  the  case  when  it  seemed  to  be  on  its  way  to  resolution. 

My  recollection  is  that  we  attempted  to  raise  the  point  that  by 
the  individual's  assertion  of  a  counterclaim,  her  immunity  had  been 
waived,  because  that  is  a  provision  of  the  Vienna  Convention  as  I 
recall  it.  Is  that  not  right? 

Mr.  Shamwell.  Yes,  I  remember  writing  a  letter  analyzing  that 
provision  of  the  Vienna  Convention,  There  is  some  legal  doubt  with 
respect  to  the  filing  a  counterclaim  by  a  defendant  in  an  action  on 
the  immunity  status  of  the  individual,  and  I  recall  researching  that 
question. 

Under  article  ?>2  of  the  Vienna  Convention,  a  diplomat  who  files 
a  civil  action  is  precluded  from  invoking  any  immunity  respecting 
counterclaims  directly  related  to  the  principal  claim.  The  Conven- 
tion does  not,  however,  provide  for  such  an  implicit  waiver  of  im- 
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munity  in  cases  involving  filing  of  a  counterclaim  by  a  diplomat. 
Thus,  the  result  in  the  case  involving  Miss  Lynn  would  have  been 
exactly  opposite  had  Miss  Mencles  filed  the  original  complaint  rather 
than  a  counterclaim  thereto. 

However,  the  court  did  rule  in  favor  of  the  defendant,  notwith- 
standing the  submission  of  that  letter  by  the  State  Department. 

Senator  Metzenbaum.  Could  you  make  a  copy  of  that  letter 
available  to  us? 

Mr.  Shamwell.  Certainly. 

Senator  Metzenbaum.  Without  objection,  it  will  be  inserted  in  the 
record  at  this  point. 

[The  letter  referred  to  follows:] 

December  29,  1976. 
Mr.  Lawrence  S.  Blumberg, 
Arlington,   Va. 

Dear  Mr.  Bi.umberg  :  Reference  your  letter  of  November  8,  I  am  pleased  to 
forward  to  you  a  diplomatic  note  transmitted  on  December  29,  1976  to  the 
Embassy  of  Brazil.  As  you  will  note,  the  Department  has  endorsed  your  request 
that  the  Brazilian  Government  waive  Ms.  Mendes'  immunity  to  allow  a  full 
adjudication  of  the  competing  claims  arising  out  of  the  automobile  accident 
in  which  she  was  involved  with  your  wife. 

I  will  advise  you  of  the  response  of  the  Embassy  to  the  Department's  note. 
Thank  you  for  again  bringing  this  matter  to  the  Department's  attention. 
Sincerely, 

Horace  F.  Shamwell,  Jr., 

Deputy  Assistant  Legal 
Adviser  for  Management. 
Enclosure. 

Department  of  State, 
Washington,  Decnnber  29,  1976. 

The  Department  of  State  forwards  to  the  Embassy  of  Brazil  the  attached 
correspondence  which  is  self-explanatory.  The  correspondents,  Mr.  Lawrence 
S.  Blumberg  and  Mr.  Stewart  C.  Economou,  have  each  submitted  a  request 
that  the  Government  of  Brazil  exercise  its  discretion  to  waive  the  immunity 
of  Miss  Tethys  Coellio  Mendes,  an  employee  of  the  Embassy.  Miss  Mendes  was 
involved  in  an  automobile  accident  with  Ms.  Robin  Lynn,  wife  of  Mr.  Blumberg 
and  client  of  Mr.  Economou. 

In  view  of  the  particular  circumstances  of  this  case,  namely,  that  a  civil 
action  against  Miss  Mendes  was  filed  in  court  and  a  counter-claim  filed  by 
Miss  Mendes,  both  prior  to  the  raising  of  any  issue  of  diplomatic  immunity, 
the  Department  of  State  fully  supports  the  request  of  Messrs.  Blumberg  and 
Economou  in  this  case  and  urges  the  Embas.sy  to  take  the  necessary  action  to 
waive  Miss  Mendes'  immunity  in  order  to  permit  a  full  and  fair  adjudication 
of  this  matter. 

Mr.  Davis.  May  I  add  something  more?  I  am  not  sure  whether  we 
did  it  in  writing  or  not,  but  we  did  make  it  clear  to  the  Embassy  in 
question  that  we  felt  it  was  inappropriate  for  immunity  to  be  in- 
voked in  this  instance. 

This  was  a  case  where  there  was  insurance  present.  The  Embassy 
employee  did  have  insurance,  and  we  felt  particularly  in  view  of  the 
antiquated  statute  being  the  only  thing  that  permitted  the  immunity 
to  be  raised,  the  interests  of  justice  would  be  better  served  if  the 
immunity  would  not  be  invoked. 

However,  we  did  not  regard  this  as  a  case  Avhere  wc  would  declare 
the  person  persona  non  grata  over  this.  The  P^mbassy  just  did  not 
yield  to  our  approach  in  this  matter.  But  this  is  a  pretty  rare  type 
of  case,  I  might  add. 
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Senator  JMetzenbaum.  You  moan  rare  because  it  proceeded  to  the 
court,  or  in  some  other  manner? 

]Mr.  Davis.  To  my  knowledo-e,  and  I  was  in  the  position  for  close  to 
8  years,  we  had  only  a  handful  of  cases  in  which  the  employee  or  the 
diplomat  was  covered  by  liability  insurance,  and  in  some  way  or 
another  a  settlement  was  not  reached,  thereby  obviating  the  need  to 
even  consider  invokino;  immunity.  I  am  talking  about  our  own  expe- 
rience in  Protocol,  There  may  have  been  other  cases,  but  they  would 
have  come  to  us,  I  believe. 

Senator  Metzenbaum.  I  have  heard  the  term  "settlement"  used 
regularly  in  testimony  this  morning.  Do  you  know  whether  or 
not  insurance  companies,  as  a  matter  of  practice,  as  an  element  of 
trying  to  reach  a  settlement,  talk  about  the  possibility  of  raising  the 
question  in  order  to  suggest  that  the  sum  be  made  a  lower  figure  ?  Do 
you  have  any  information  on  that? 

Mr.  DoRELLE.  I  do  not.  Mr.  Shamwell  would  answer  that. 

Mr.  Shamwell.  The  only  way  to  answer  it  is  to  say  that  they  do 
not  do  it  in  front  of  us.  They  would  never  do  that  in  one  of  the 
settlement  sessions  in  the  Office  of  Protocol. 

We  have  used  whatever  resources  we  have  to  condemn  that  type 
of  action,  but  we  reallv  have  no  way  of  knowing  whether  that  action 
does  take  place  in  private  negotiations. 

Senator  Metzenbaum.  Were  you  involved  in  the  Br.  HalJa  Brown 
case. 

Mr.  DoBELLE.  I  was  at  the  end  of  it. 

Senator  Metzexbaum.  In  the  question  of  the  resolution  of  that 
matter,  was  there  insurance? 

Mr.  GooKiN.  There  was  no  insurance  in  that  case.  The  diplomat 
who  caused  the  accident  was  not  insured. 

Senator  Metzenbaum.  The  State  Department  was  involved  in 
bringing  about  a  settlement? 

IMr.  GooKTN.  Yes.  The  State  Department  was  involved  fi'om  the 
outset.  It  took  up  to  October  of  last  year — about  31/2  years — to  bring 
about  the  settlement.  There  was  an  ex  gratia  payment  from  the  Gov- 
ernment involved. 

Mr.  DoBELLE.  I  was  involved  in  that  ]Mr.  Chairman.  We  had  meet- 
ings with  Gabriel  Lewis,  the  Ambassador  of  Panama,  and  members 
of  the  Department  of  State  and  White  House.  They  came  forth  and 
said  Panama  wished  to  make  an  ex  gratia  payment  of  $100,000.  It 
was  something  that  they  believed  in  very  strongly  as  a  hum.anitarian 

gesture. 

It  was  a  situation  where  they  were  very  concerned  that  anyone 
midit  infer  that  by  making  that  payment^  they  were  in  some  way 
trying  to  involve  "  themselves  in  a  public  relations  effort  in  the 
Panama  Canal  Treaty  negotiations.  We  expressed  that  to  Dr.  Halla 
Brown,  who  understood  their  problem.  Thev  made  a  private  accept- 
ance of  that  money  from  Ambassador  Lewis  through  attorneys  and 
sousfht  no  publicitv  from  it. 

That  payment  was  made  several  months  ago  and  was  accepted 
by  Dr.  Halla  Brown.  But  I  do  not  believe,  in  fairness,  that  in  their 
niind  that  is  a  sufficient  amount  of  money  for  the  injury  suffered.  I 
think  they  are  still  going  to  seek  damages  and  other  financial  re- 
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muneration  from  the  Government  of  the  United  States  through 
legislation  that  I  believe  is  going  to  be  filed,  if  not  already  filed, 
through  Delegate  Fauntroy  of  the  District  of  Columbia  for  addi- 
tional hundreds  of  thousands  of  dollars. 

I  must  say,  it  was  an  ex  gratia  humanitarian  payment.  They  at  no 
time  referred  to  the  case  as  one  of  liability — it  was  a  humanitarian 
gesture — period. 

Senator  Metzenbaum.  It  was  not  a  humanitarian  gesture  4  months 
ago.  The  case  is  31^  years  old,  is  it  not? 

Mr.  DoBELLE.  No  question  about  that.  We  pursued  it  from  the 
beginning  of  this  administration.  They  were  most  concerned.  They 
wanted  to  make  a  gesture  but  they  did  not  want  it  misinterpreted. 

Senator  Metzenbaum.  Was  there  some  warning  in  the  Foreign 
Assistance  Act  which  was  recently  passed  that  also  gave  them  some 
reason 

Mr.  DoBELLE.  If  there  was,  it  was  not  made  by  me.  It  was  made 
without  my  knowledge. 

Senator  Metzenbaum.  Do  diplomats  usually  have  insurance  of  the 
States  in  which  they  operate  motor  vehicles? 

]Mr.  Dobelle.  I  would  say  yes.  I  would  refer  to  Mr.  Gookin  on 
that.  As  you  know,  many  States  do  not  have  mandatory  liability 
insurance,  but  I  would  say  the  answer  would  be  yes. 

Mr.  Gookin.  Yes.  For  example,  in  New  York  where  the  United 
Nations  is  headquartered,  there  is  a  mandatory  liability  insurance 
requirement.  Diplomats  are  not  able  to  register  their  cars  to  get  their 
yearly  license  plates  unless  they  show  evidence  of  carrying  liability 
insurance. 

Senator  Metzenbaum.  Is  it  difficult  for  diplomatic  personnel  to 
obtain  insurance? 

Mr.  GooKTN.  We  have  had  some  reports  from  embassies  that  it  has 
been  difficult,  particularly  in  the  last  few  years. 

Senator  Metzenbaum.  Do  you  have  any  idea  what  proportion  of 
diplomats  currently  have  liability  insurance? 

Mr.  GooKTN.  We  believe  that  probably  about  75  percent  of  diplo- 
mats carry  liability  insurance. 

Senator  Metzenbaum.  But  does  that  include  their  employees  ? 

Mr.  Gookin.  No. 

Senator  Metzenbaum.  Do  many  of  the  missions  require  that  the 
staff  carry  insurance,  or  do  they  provide  it  for  them? 

Mr.  Gookin.  Yes,  a  number  of  missions  do,  I  think,  make  it  a 
requirement  and  in  some  cases  there  would  be  a  blanket  policy  to 
cover  not  only  the  cars  of  the  mission  but  also  the  cars  of  individual 
persons,  whether  diplomats  or  employees. 

Senator  Metzenbaum.  And  all  of  our  diplomats  are  covered  by 
insurance  ? 

Mr.  Gookin.  I  understand  they  are. 

Senator  Metzenbaum.  Is  that  provided  by  the  Department  or  on 
a  personal  basis? 

Mr.  Gookin.  As  far  as  I  know,  it  is  on  a  personal  basis,  if  the  car 
is  personally  owned. 

Mr.  Sitamwell.  It  depends  on  the  legal  position  prevailing  in  the 
country.  In  some  countries,  only  Government  insurance  is  available. 
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[For  further  information  concerning  insni-ance  coverage  see  p.  103 
of  the  appendix.] 

Senator  Metzenbaum.  Does  the  Department  have  a  regulation  or 
a  group  of  regulations  on  this  subject  regarding  obtaining  or  carrying 
insurance? 

Mr.  Shamwell.  There  are  standing  instructions  to  all  ambassadors 
abroad  to  ensure  that  their  subordinate  employees  acquire  adequate 
insurance.  So  the  ambassador  is  personally  responsible  for  that. 

Senator  Metzenbaum.  Would  it  be  possible  for  you  to  insert  in  our 
record  a  copy  of  the  standard  instructions. 

Mr.  Shamwell.  Yes. 

Senator  Metzenbaum.  Without  objection,  it  will  be  inserted  in  the 
record  at  this  point. 

[Mr.  Shamwell  subsequently  submitted  the  following  informa- 
tion :] 

Although  we  stated  at  the  hearing  that  such  a  regulation  or  instruction 
exists,  we  have  concluded  after  making  a  careful  search  that  a  general,  written 
instruction  to  that  effect  has  not  been  circulated,  at  least  in  recent  years.  In 
practice,  however,  the  matter  of  insurance  coverage  is  handled  by  each  Foreign 
Service  post  and  it  is  our  understanding  that  automobiles  operated  by  our 
missions  and  personnel  are  adequately  insured,  whether  or  not  there  is  a 
compulsory   insurance  requirement  locally. 

Senator  Metzenbaum.  Mr.  Dobelle,  do  you  feel  that  there  is  a 
trend  at  the  present  time,  in  international  law,  for  loosening  of  im- 
munity in  accidents  involving  personal  injury?  Do  I  make  myself 
clear  ? 

Mr.  Dobelle.  I  think  you  do.  There  was  one  word  I  did  not  under- 
stand. 

Senator  Metzenbaum.  Loosening — lessening  of  the  requirements. 
Is  there  some  evidence  of  this  in  the  treaties  that  have  been  enacted 
subsequent  to  the  Vienna  Convention? 

Mr.  Shamwell.  On  the  contrary,  there  is  a  move  toward  tighten- 
ing or  restricting  immunity  in  automobile  cases.  One  major  point  is 
the  multilateral  Vienna  Convention  on  Consular  Relations  that  has 
specific  exception  for  civil  and  administration  immunity  for  inci- 
dents involving  automobile  accidents. 

Senator  Metzenbaum.  There  is  a  choice  of  words  here — tightening 
or  loosening.  The  point  is,  are  we  restricting  the  right  to  use  im- 
munity as  a  defense? 

Mr.  Shamwell.  That  is  correct. 

Senator  Metzenbaum.  If  there  was  an  insurance  requirement,  how 
would  you  check  whether  that  requirement  had  been  met — car  regis- 
tration, certification?  What  role  should  the  State  Department  have 
in  seeing  that  insurance  requirements  are  met? 

Mr.  Dobelle.  I  would  say  on  that.  Senator,  if  it  were  mandatory, 
we  are  in  the  process  of  hoping  this  legislation  will  prevail,  and 
designing  new  diplomatic  cards  for  the  diplomatic  community  on 
what  they  do  and  do  not  have.  These  identification  cards  would  in- 
corporate with  their  signatures  that  they  carry  certain  kinds  of 
insurance.  We  would  very  firmly  pursue  it. 

Senator  Metzenbaum.  Have  you  any  thoughts  on  the  amount  of 
liability  and   property  damage  insurance  that  should  be  included? 
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Mr.  DoBELLE.  If  I  could,  I  would  like  to  ask  Mr.  Davis  to  answer. 
He  recently  had  conversations  with  insurance  companies  and  they 
were  talking  about  some  specific  figures  that  might  be  more  relevant 
than  ours. 

Mr.  Davis.  I  have  made  some  examination  into  this  field  and  have 
been  thinking  about  it  for  a  long  time.  My  feeling  is  that  the  mini- 
mum which  meets  the  standards  of  most  State  mandatory  insurance 
legislation  is  greviously  low  insofar  as  trying  to  remedy  this  particu- 
lar situation  is  concerned. 

For  example,  $10,000  for  an  accidental  death  and  $20,000  being 
the  aggregate  for  one  accident  is  not  atypical.  I  think  if  you  look  at 
that  against  an  extreme  case,  it  is  a  pittance.  At  the  same  time,  I  do 
not  think  it  is  reasonable  to  assume  that  we  could  impose  a  standard 
that  would  meet  the  IlaJla  Brov-n  case.  That  is  such  a  rarity.  The 
premiums  would  be  driven  so  high  as  to  make  insurance  virtually 
unobtainable. 

I  think  a  reasonable  figure — this  is  tentative  because  we  have  cer- 
tainly not  given  this  the  study  we  will  have  to  if  this  legislation  is 
enacted — is  $100,000  for  personal  injury  or  death  of  one  person  and 
$300,000  limit  for  the  aggregate  in  one  accident.  That  is  our  tenta- 
tive thinking. 

Senator  ^NlETZEXBAUisr.  Have  you  explored  with  tlie  insurance  com- 
panies the  rather  modest  amounts  that  are  involved  costwise  in 
getting  up  from  the  $100,000  figure  to  the  higher  limits — the  major 
cost  factor  being  in  the  lower  portion — and  then  as  you  go  up,  say 
from  $100,000  to  $300,000  or  to  $500,000,  they  are  not  related  on  a 
proportional  basis.  Have  you  explored  that  question? 

Mr.  Davis.  No,  sir.  We  have  not.  I  understand  your  question,  but 
I  think  the  insurance  industry  spokesman  will  have  to  speak  to  that. 
That  is  something  that  might  be  pursued,  but  in  view  of  the  feeling 
on  the  part  of  many  insurance  companies  that  there  is  considerable 
risk  involved — and  I  am  not  taking  a  position  on  this — I  think  they 
might  say  that  this  would  be  a  group  on  which  there  should  be  some 
differentiation  insofar  as  the  application  of  those  premiums  is  con- 
cerned. We  have  to  accept  what  we  consider  a  reasonable  sum,  if  we 
are  going  to  mandate  this  across  the  board. 

Senator  Metzenbaum.  Were  the  companies  acceptable  or  hostile 
to  the  idea? 

Mr.  Dobei.le.  They  were  not  hostile.  They  were  favorably  in- 
clined toward  it. 

Senator  Metzenbaum.  Do  you  think  the  limits  should  be  spelled 
out? 

Mr.  Dobelle.  I  think  it  is  called  for  in  H.R.  7819. 

Mr.  Shamwell.  H.R.  7819  would  call  for  the  State  Department 
to  issue  regulations  with  some  teeth.  They  would  have  to  to  set  some 
minimum  limits. 

Mr.  Dobelle.  It  would  depend  on  whether  the  limits  appear  to  be 
reasonable.  I  think  it  would  be  putting  the  executive  branch  in  a 
difficult  spot  if  the  limits  were  set  too  high. 

AVe  have  conducted  a  survey  of  our  posts  abroad  through  a  ques- 
tionnaire to  all  the  countries  where  we  have  diplomatic  represen- 
tation. The  spectrum  of  limits  is  so  vast.  [See  p.  103.] 
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If  we  came  up  with  somethino;  extremely  high,  it  would  be  counter- 
productive to  our  diplomatic  relations. 

Senator  Metzexbaum.  Don't  some  of  our  diplomats  abroad  have 
unlimited  liability? 

Mr.  DoBELLE.  I  am  not  conscious  of  that.  ]\Iaybe  Mr.  Nelson  would 
know.  He  may  have  some  specific  information. 

Senator  Metzenbaum.  Mr.  Nelson,  please  come  forward. 

Mr.  Nelsox.  Senator,  there  are  only  a  few  countries  that  have  un- 
limited liability.  Sweden  has  a  limit  of  $11.5  million  per  accident.  In 
most  countries,  the  liability  is  very  low. 

Senator  Metzenbaum.  Thank  you  very  much.  We  appreciate  your 
cooperation.  "We  may  have  additional  questions  which  we  will  submit 
to  you  in  writing.  Thanlv  you  very  much. 

We  understand  that  you  have  to  go  back  to  Mr.  Sadat. 

I  understand  that  Senator  Mathias  has  difficulty  with  his  car  in 
the  Washington  weather  and  Senator  Plathaway  has  difficulties 
by  reason  of  the  snow.  He  is  still  going  to  try  to  make  it,  but  at  the 
moment  neither  is  here. 

Have  any  of  the  Congresspersons  arrived?  No? 

Mr.  Bruno  Ristau?  Please  come  forward. 

TESTIMONY  OF  BRUNO  A.  RISTAU,  CHIEF,  FOREIGN  LITIGATION 
UNIT,  CIVIL  DIVISION,  U.S.  DEPARTMENT  OF  JUSTICE 

Mr.  RiSTAu.  Mr.  Chairman  and  members  of  the  subcommittee,  I 
am  Bruno  A.  Eistau,  Chief  of  Foreign  Civil  Litigation  in  the  De- 
partment of  Justice. 

I  appear  today  pursuant  to  the  invitation  extended  to  the  Depart- 
ment by  this  subcommittee  to  submit  the  views  of  the  Department 
of  Justice  on  H.K.  7819,  the  Diplomatic  Relations  Act  passed  by 
the  House  of  Representatives ;  S.  1256  and  S.  1257,  introduced  by  Sen- 
ator Hathaway. 

Since  H.R.  7819  covers  many,  if  not  most  of  the  provisions  con- 
tained in  the  several  bills  introduced  by  Senators  Mathias  and  Hath- 
away, I  propose  to  address  primarily  the  provisions  of  H.R.  7819. 
I  shall  point  out  in  passing  where  that  bill  concurs  with,  and  where 
it  differs  from,  the  several  Senate  bills. 

H.R.  7819  is  designed  to  complement  the  1961  Vienna  conven- 
tion on  Diplomatic  Relations  which  entered  into  force  in  this  country 
on  December  13,  1972.  The  bill  would:  (1)  enact  the  privileges  and 
immunities  provisions  of  that  convention  as  the  sole  United  States 
law  on  the  subject;  (2)  repeal  inconsistent  Federal  legislation;  (3) 
require  all  foreign  diplomats  in  the  United  States  to  carry  minimum 
liability  insurance  against  risks  arising  from  the  operation  in  the 
United  States  of  motor  vehicles,  vessels,  or  aircraft,  at  a  level  to  be 
established  by  the  executives;  and  (4)  amend  the  Judiciary  Code  in 
two  respects. 

Since  the  proposed  amendments  to  title  28  of  the  U.S.  Code  are 
of  particular  interest  to  this  subcommittee,  I  shall  address  those 
features  of  the  bill  first. 

Senator  Metzenbaum.  Mr.  Ristau,  I  notice  your  statement  is  a 
rather  lengthy  one.  Since  it  will  be  in  the  record,  I  wonder  if  you 
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would  excerpt  portions  of  it,  or  do  you  feel  it  necessary  to  read  the 
entire  statement? 

Mr.  RiSTAu.  I  will  be  happy  to  excerpt  it  very  briefly. 

[The  prepared  statement  of  Mr.  Ristau  follows  his  testimony.] 

As  to  the  U.S.  courts,  the  bill  would  remove  the  original  and 
exclusive  jurisdiction  presently  vested  in  the  Supreme  Court  and 
confer  concurrent  jurisdiction  on  Federal  district  courts  in  suits 
against  dinlomatic  agents  who  will  now  become  subject  to  civil  suit. 

If  the  Vienna  Convention  is  implemented,  as  proposed  by  the 
bill,  the  bill  would  repeal  22  U.S.C.  252  to  254— the  1790  statute 
enacted  by  the  First  Congress  which  is  still  on  the  bool's  and  which 
provides  for  absolute  immunity  of  foreign  diplomatic  personnel 
includino:  their  domestics  and  domestic  servants. 

That  bill — I  believe  everyone  agrees — is  totally  out  of  line  with 
the  mandates  of  the  Vienna  Convention  and  ought  to  be  repealed. 

Allow  me  to  address  at  somewhat  greater  length  the  problem  that 
I  know  is  of  concern  to  the  chairman  and  to  the  members  of  the 
subcommittee:  that  is  the  insurance  aspect  of  the  proposed  legislation. 

Mr.  Chairman,  modernization  of  ours  laws  makes  it  imperative 
that  Congress  require  mandatory  insurance  against  third-party  risks 
of  all  members  of  the  diplomatic  community,  to  meet  a  problem 
which  is  particularly  in  this  city  as  well  as  in  New  York. 

As  the  chairman  may  have  noted,  we  have  appended  to  our  writ- 
ten statement,  a  survey  recently  conducted  of  insurance  require- 
ments abroad  as  they  affect  our  diplomats  who  are  stationed  in 
foreiirn  rountiip'^,  [The  survey  mentioned  will  be  found  on  p.  110  of 
the  appendix.] 

You  will  note  that  the  majority  of  foreign  states  does  have  a  man- 
datory insurance  requirement — quite  a  few  states  at  a  very  substan- 
tial level. 

It  is  H.R.  7819 — the  House-passed  version  of  the  bill — as  well  as 
Senator  Mathias'  bill,  S.  1257,  which  would  impose  such  a  mandatory 
requirement  of  insurance  on  the  diplomatic  community  in  this 
country. 

Even  though  Senator  Mathias  was  the  first  one  to  make  that  sug- 
gestion and  propose  it  in  the  Senate,  we  picked  it  up  when  we  worked 
with  the  House  committee  and  attempted  slightly  to  improve  his 
proposal;  but  H.R.  7819  and  S.  1257  pursue  exactly  the  same  goal 
in  that  they  would,  for  the  first  time  in  the  history  of  this  country, 
require  as  a  matter  of  Federal  law  the  imposition  of  mandatory 
insurance  at  a  level  to  be  established — under  the  proposal  coming 
out  of  the  House — by  the  Executive. 

You  asked  the  witness  before  me  who  should  determine  the  level. 
Should  the  Congress  do  so  by  legislation,  or  should  it  be  left  open 
to  the  Executive? 

I  do  not  know  that  we,  in  the  Department  of  Justice,  have  a  strong 
feeling  one  way  or  the  other.  Regardless  of  who  decides  on  the  level,  I 
believe  it  should  be  sufficiently  high  to  provide  adequate  compensa- 
tion to  the  motoring  public,  and  again,  Mr.  Chairman,  I  believe  the 
survey  which  we  have  appended  to  our  statement  for  the  subcom- 
mittee's benefit  does  indicate  what  major  Western  European  coun- 
tries and  Japan  require  by  way  of  mandatory  insurance.  [See  p.  110.] 
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I  do  agree  with  the  preceding  witness  that  a  State  minimum  re- 
quirement like  $10,000,  $20,000,  and  $5,000  is  probably  inadequate. 

This  brings  me,  Mr.  Chairman,  to  the  final  point. 

Senator  Metzexbaum.  Do  you  have  any  particular  numbers  you 
recommend,  since  you  are  chief  of  the  civil  division?  I  should  say 
that  the  Chairman  has  some  reaction — the  $100,000  figure  is  very 
modest  in  today's  world. 

I  happened  to  read  an  ad  by  the  Aetna  Insurance  Co.,  I  believe, 
indicating  how  many  million-dollar  judgments  have  been  obtained 
in  the  past  several  years  and  the  acceleration  of  the  figure.  That  is 
part  of  the  inflation  that  our  Nation  and  the  world  is  experiencing. 
It  seems  to  me  $100,000  is  no  longer  a  good  figure. 

Mr.  EiSTAU.  I  would  agree  with  you,  Mr.  Chairman.  Speaking 
from  personal  experience,  I  believe  any  responsible  member  of  the 
motoring  public  ought  to  carry  today  a  minimum  of  a  quarter  to  a 
half  million  dollars  liability  insurance. 

That  brings  me  to  the  final  point  which  is  also  gone  into  at  greater 
length  in  my  statement,  namely,  the  "direct  action"  feature  of  the 
proposed  mandatory  insurance  bill.  I  believe  the  suggestion  is  going 
to  be  made  to  you  that  the  direct  action  provision  is  rather  unique 
and  unusual  in  that  it  is  only  in  effect  in  two  of  the  States  of  the 
Union. 

If  I  may,  Mr.  Chairman,  I  would  like  to  quote  from  a  recognized 
authority  on  insurance  law — Mr.  Couch — second  edition,  1964.  He 
makes  the  following  statement: 

In  most  States  now  statutes  have  been  enacted  enabling  a  person  injured 
or  whose  property  is  damaged  as  a  result  of  an  automobile  accident,  or  the 
representative  of  such  person,  to  proceed  directly  against  the  tortfeaser's 
liability.! 

Apart  from  such  States  as  Wisconsin,  Louisiana,  and  the  Com- 
monwealth of  Peurto  Rico,  our  research  shows  that  most  other  States 
have  a  variety  of  provisions  for  direct  actions  against  insurers  to 
meet  a  specific  need.  You  will  find  that  a  great  many  States  of  the 
Union  have  provisions  requiring  common  carriers,  school  districts, 
government  corporations  who  are  otherwise  under  the  traditional 
common  law  not  subject  to  suit,  to  carry  mandatory  insurance,  and 
these  statutes  invariably  provide  for  direct  suit  against  the  insurer. 

So  that  the  feature  which  is  proposed  both  by  Senator  Mathias 
and  in  H.R.  7819  is,  indeed,  not  unusual  or  extraordinary.  It  has 
become  part  of  the  fabric  of  the  laws  of  this  country  for  the  last  50 
years. 

The  provision  here  is  designed  to  meet  a  specific  need ;  namely,  to 
provide  for  security  to  the  motoring  public  only  against  those  mem- 
bers of  the  diplomatic  community  who  will  continue  to  enjoy  abso- 
lute immunity  from  suit  after  the  Vienna  Convention  on  Diplomatic 
Relations  becomes  the  sole  substantive  law  on  this  subject  in  the 
United  States. 

The  Department  of  Justice,  Mr.  Chairman,  does  not  favor,  as 
Ambassador  Dobelle  also  indicated  for  the  State  Department,  the 

1  Couch,  George  J.,  LL.B,  Couch  Cyclopedia  of  Insurance  Law   (2d  Edition  by  Ronald 

A     AndersonJ.    A'ol.    12.    §45:775,    p.    672    (Rochester,    X.Y..    The    Lawyers    Co-operative 
Publishing    Co.,    1964). 
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establishment  within  the  Department  of  State  of  a  new  administra- 
tive machinery  under  which  claims  against  insured  or  even  unin- 
sured diplomats  would  be  settled  with  public  funds. 

There  is  absolutely  no  need,  Mr.  Chairman,  to  impose  that  kind 
of  a  liability  on  the  public  purse.  Rather,  the  burden  should  be  car- 
ried by  those  who  operate  motor  vehicles  in  this  country,  and  if 
they  are  diplomats  they  ought  to  be  required — as  our  diplomats  are 
uniformly  required  abroad — to  take  out  mandatory  liability  insur- 
ance in  order  to  protect  the  motoring  public. 

Senator  Metzenbaum.  Thank  you  Mr.  Ristau  for  an  excellent 
statement. 

I  do  have  some  questions  I  would  like  to  ask  you,  but  if  it  would 
not  be  an  imposition  on  you,  I  wonder  if  you  would  mind  stepping 
aside  so  we  could  hear  from  Senator  Mathias. 

Senator  Mathias.  Please  stay  in  your  seat,  Mr.  Ristau. 

Senator  Metzenbaum.  Mr.  Ristau,  your  statement  will  be  incor- 
porated in  the  record  at  this  point. 

[The  prepared  statement  of  Mr.  Ristau  follows:] 

Prepared  Statement  of  Bruno  A.  Ristau,  Chief, 
Foreign  Litigation  Unit,  Civil  Division 

Mr.  Cliairman  and  members  of  the  subcommittee:  I  am  Bruno  A.  Ristau, 
Chief  of  foreign  civil  litigation  in  the  Department  of  Justice. 

I  appear  totlay  pursuant  to  tlie  invitation  extenflert  to  the  Department  by 
this  subcommittee  to  submit  the  views  of  the  Department  of  Justice  on  H.R. 
7819.  the  "Diplomatic  Relations  Act"  passed  by  the  House  of  Representatives : 
S.  125G  and  12n7,  introduced  by  Senator  Mathias ;  and  S.  476-478,  introduced 
by  Senator  Hathaway. 

Since  H.R.  781D  covers  many,  if  not  most,  of  the  provisions  contained  in  the 
several  bills  introduced  by  Senators  Mathias  and  Hathaway,  I  propose  to 
address  primarily  the  provisions  of  H.R.  7819 ;  I  shall  point  out  in  passing 
where  that  bill  concurs  with,  and  where  it  differs  from  the  several  "S."  bills. 

H.R.  7819  is  designed  to  complement  the  19G1  Vienna  Convention  on  Diplo- 
matic Relations  TIAS  7r.02.  23  UST  3227,  which  entered  into  force  in  this 
country  on  December  13,  1972.  The  bill  would  (1)  enact  the  privileges  and 
immunities  provisions  of  that  Convention  as  the  sole  United  States  law  on  the 
subject;  (2)  repeal  inconsistent  Federal  legislation:  (3)  require  all  foreign 
diplomats  in  the  United  States  to  carry  minimum  liability  insurance  against 
risks  arising  from  the  operation  in  the  United  States  of  motor  vehicles,  vessels 
or  aircraft,  at  a  level  to  be  established  by  the  Executive;  and  (4)  amend  the 
Judiciary  Code  in  two  respects.  Since  the  proposed  amendments  to  title  28  of 
the  United  States  Code  are  of  particular  interest  to  this  subcommittee,  I  ad- 
dress those  features  of  the  bill  first. 

H.R.  7918  would  add  to  the  existing  jurisdiction  of  the  district  courts  of 
suits  involving  foreign  consular  officers — 28  U.S.C.  1351 — -jurisdiction  of  suits 
against  members  of  diplomatic  missions  or  their  families  who  no  longer  enjoy 
immunity  from  suit  under  the  Vienna  Convention — section  7(a)  of  the  bill. 
Concurrently  with  that  amendment,  the  bill  would  amend  28  U.S.C.  1251(a)  (2) 
which  at  the  present  time  grants  original  and  exclusive  jurisdiction  to  the 
Supreme  Court  in  "all  actions  or  proceedings  against  aml^assadors  or  other 
public  ministers  of  foreign  states  or  their  domestics  *  *  «  ."  To  the  best  of 
our  knowledge,  this  jurisdictional  clause  has  never  been  successfully  involved 
in  its  180  years'  existence  by  a  claimant  against  a  foreign  diplomat,  and  we 
know  of  only  one  instance  where  an  attempt  was  made  to  bring  an  original 
action  in  the  Supreme  Court  against  a  foreign  ambassador.^  Any  justification 


^  Fomifhno  Church  of  Scientology  v.  Lord  Cromer,  et  ah,  O.T.  1971,  Orle.  No.  51; 
motion  Cor  Ipave  to  file  bill  of  complaint  denied,  404  V  S    933  (1971) 

Tn  Ex  pnric  Cnihcr.  269  T^.S.  .^,02  (1925) — the  onlv  other  reported  case  Invoking  the 
onpinul  jnriRdiction  of  the  Supremo  Court  In  suits  afPectinj?  diplomats — the  Court  held 
that  Amerienn  diplomats  accredited  to  foreign  governments  were  not  covered  by  this 
jurisdictional  grant. 
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that  may  have  existed  in  the  ISth  century  for  conferring  exclusive  jurisdiction 
on  the  Supreme  Court  in  suits  against  diplomats,  has  long  ago  vanished.  The 
Supreme  Court  should  not  be  burdened  with  such  litigation  on  its  original 
docket.  In  consequeuce,  no  reform  of  U.S.  law  governing  diplomatic  immunity 
would  be  complete  without  a  repeal  of  that  jurisdictional  clause,  and  a  grant 
of  concurrent  jurisdiction  upon  the  district  courts  to  hear  such  cases  against 
diplomatic  personnel  in  instances  where  such  suit  is  permissible  under  the 
Vienna  Convention. 

Since  article  III,  section  2,  of  the  Constitution  provides  that  "In  all  Cases 
affecting  Ambassadors,  other  public  Ministers  and  Consuls  *  *  *  the  Supreme 
Court  shall  have  original  Jurisdiction,"  section  7(b)  of  the  bill  conforms  the 
Judiciary  Code  to  this  constitutional  mandate  by  leaving  original  but  non- 
exclu.sive  jurisdiction  in  the  Supreme  Court  in  suits  to  which  ambassadors, 
other  public  ministers  or  consuls  are  parties. 

Finally.  ILK.  7S19  also  proposes  to  rectify  a  seemingly  inadvertent  prohibi- 
tion on  the  exercise  of  criminal  jurisdiction  by  the  States  over  foreign  consuls 
which  occurred  during  the  1949  revision  of  the  Judiciary  Code.  The  1948  re- 
codification of  the  Judiciary  Code  granted  to  Federal  courts  jurisdiction  ex- 
clusive of  the  State  courts  in  all  "civil  actions"  against  foreign  consuls.  In 
1949.  the  words  "all  actions  and  proceedings" — as  presently  appearing  in  28 
U.S.C.  1351— were  substituted  for  the  term  "civil  action".  This  has  had  the 
unfortunate  result  of  granting  foreign  consular  oflBcers  a  defacto  immunity 
from  prosecution  under  State  criminal  laws  in  instances  where  under  existing 
conventions  or  treaties  they  are  subject  to  prosecution — see,  for  example.  The 
"S'ienna  Convention  on  Consular  Relations,  TIAS  6820,  21  UST  77,  Art.  41— 
but  where  the  offense  which  they  may  have  committed  is  cognizably  only  under 
State  law — e.g.,  reckless  driving  or  driving  under  the  influence. 

Since,  as  noted  earlier,  H.R.  7819  would  add  to  the  existing  jurisdiction  of 
Federal  District  courts  over  consuls  new  jurisdiction  over  members  of  diplo- 
matic missions  and  their  families,  the  Department  of  Justice  welcomes  the 
proposed  clarification  which  would  make  it  clear  that  State  courts  are  not 
denied  jurisdiction  to  enforce  the  criminal  laws  of  the  States  against  foreign 
diplomats  and  consuls  under  circumstances  where  existing  international  law 
does  not  immunize  such  persons  from  the  criminal  jurisdiction  of  the  United 
States. 

Note  should  be  made  here  that  none  of  the  bills  bearing  an  "S."  number 
which  are  before  you  address   these  jurisdictional  questions. 

The  next  feature  of  H.R.  7819  which  bears  emphasis  is  section  3  of  the  bill 
which  repeals  22  U.S.C.  252-254 — provisions  of  Federal  law  which  are  incon- 
sistent with  the  Vienna  Convention  regime.  In  addition,  section  3  establishes 
the  rules  codified  in  the  Vienna  Convention  as  the  exclusive  U.S.  law  on  the 
subject  of  diplomatic  immunity,  that  is,  regardless  of  whether  a  given  country 
has  ratified  the  Vienna  Convention.  As  this  subcommittee  knows,  the  United 
Nations  Conference  which  drafted  the  Convention  examined  in  great  detail, 
and  in  the  light  of  post-World  War  II  conditions,  the  body  of  practice  and 
law  which  had  developed  since  the  early  19th  century  and  formulated  a  com- 
prehensive body  of  rules  governing  diplomatic  functions  and  relations ;  the 
rights  and  privileges  of  members  of  a  diplomatic  mission,  their  families  and 
their  servants ;  and  the  rights  and  obligations  of  the  State  in  whose  territory 
they  perform  their  functions. 

Under  the  Vienna  Convention,  members  of  diplomatic  missions  are  now  di- 
vided into  three  categories:  (1)  diplomatic  staff;  (2)  administrative  staff; 
and  (3)  service  staff'.  Except  for  exemption  from  taxation,  private  servants 
of  members  of  the  mission  enjoy  only  such  immunities  as  are  admitted  by  the 
receiving  or  host  State.  Each  of  these  categories  of  persons  is  entitled  to  a 
different  degree  of  privileges  and  immunities,  as  spelled  out  in  articles  31 
and  37  of  the  Convention. 

These  features  of  the  bill  coincide  with  the  provisions  of  S.  476  with  the 
principal  provision  of  S.  1256.  Section  2  of  the  latter  bill  is.  by  implication, 
designed  to  enact  the  immunities  provisions  of  the  Vienna  Convention  as  the 
sole  substantive  law  of  diplomatic  immunity  in  the  United  States ;  it  would 
further  deny  legal  effect  to  suits  brought  against  foreign  diplomats  which 
are  not  permitted  under  the  Vienna  Convention,  and  it  would  also  repeal  22 
U.S.C.  252-254.  The  Department  of  Justice,  however,  favors  the  provisions  con- 
tained in  section  3  of  H.R.  7819,  since  they  are  more  direct  and,  thus,  more 
clear. 
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The  next  provision  of  H.R.  7819 — the  need  for  which  I  cannot  emphasize 
strongly  enough — is  the  mandatory  insurance  requirement  imposed  upon  the 
diplomatic  community  in  section  6. 

A  modernization  of  our  law  makes  it  imperative  that  the  Congress  require 
mandatory  insurance  against  third  party  risks  by  all  members  of  foreign 
diplomatic  missions.  The  imposition  of  compulsory  liability  insurance  is  the 
prevalent  practice  abroad  for  insuring  against  third  party  risks,  and  American 
diplomats  abroad  must  comply  with  such  mandates  of  local  law.  Under  existing 
international  law,  a  host  state  may  impose  reasonable  conditions  upon  anyone 
operating  motor  vehicles  in  its  territory.  There  can  be  no  question  that  Con- 
gress is  constitutionally  empowered  to  impose  an  obligation  on  all  persons  en- 
joying diplomatic  immunity  to  carry  compulsory  liability  insurance. 

We  have  reproduced  in  an  iippeiulix  to  this  statement  a  summary  of  a 
recent  survey  conducted  among  U.S.  diplomatic  missions  abroad  as  to  insur- 
ance requirements  imposed  by  the  domestic  laws  of  their  respective  host  States. 
[See  p.  110.]  Wherever  possi)ile.  we  have  checked  the  accuracy  of  the  an.swers  re- 
ceived from  our  diplomatic  missions  against  independent  .sources.  The  subcommit- 
tee will  note  that  mandatory  insurance  on  owners  of  motor  vehicles  is  the  preva- 
lent practice  in  all  major  jurisdictions  of  the  world,  and  in  a  number  of  juris- 
dictions where  no  insurance  requirement  is  imposed  generally  special  provisions 
for  mandatory  insurance  is  made  for  foreign  diplomats. 

Section  6  of  H.R.  7819  would  adopt  this  world-wide  practice  as  a  matter  of 
Federal  law  and  require  foreign  diplomatic  missions  and  their  members  to 
pos-sess  liability  insurance  on  all  motor  vehicles — including  vessels  and  air- 
craft— operated  in  the  United  States.  The  President  would  be  required  to 
promulgate  regulations  setting  forth  the  minimum  insurance  requirements,  and 
to  insure  that  the  diplomatic  community  comply  with  such  requirements.  The 
Department  of  Justice  is  strongly  in  favor  of  this  provision. 

This  feature  of  H.R.  7819  comports  with  one  of  the  main  provisions  of  S. 
1257,  the  "Diplomatic  Insurance  Act."  The  provisions  of  H.R.  7819  are,  in  our 
opinion  more  beneficial  in  the  following  respects : 

First,  H.R.  7819  would  establish  as  a  matter  of  Federal  law  the  minimum 
amount  of  liability  insurance  to  be  carried  by  diplomats — cf.  the  minimum 
insurance  in  Western  Europe,  as  set  forth  in  the  appendix — and  require  The 
executive  branch  to  insure  compliance  with  such  requirements.  S.  1257  would, 
on  the  other  hand,  mandate  that  foreign  diplomats  meet  only  minimum  in- 
surance requirements  imposed  by  the  States.  In  jurisdictions  like  the  District 
of  Columbia  or  Virginia  this  requirement  is  illusory  since  no  mandatory  in- 
surance exists — of  the  jurisdictions  bordering  the  Nation's  Capital  only  Mary- 
land has  a  mandatory  insurance  requirement,  and  even  that — 10/20/5,000 — 
appears  woefully  inadequate. 

Second,  H.R.  7819  would  impose  the  obligation  of  ensuring  compliance  with 
this  insurance  mandate  on  the  Federal  Government,  rather  that  on  the  "[State] 
issuing  authority"  as  S.  1257.  We  believe  that  the  State  Department  which 
maintains  direct  liaison  with  the  diplomatic  community  is  in  a  better  position 
to  ensure  full  compliance  than  State  motor  vehicle  bureaus. 

Third,  S.  12-57  would  merely  require  that  the  insurance  policy  taken  out  be  a 
diplomat  include  a  provision  granting  to  an  injured  third  party  a  direct  action 
against  the  insurer.  We  doubt  that  insurance  companies  would  be  prepared  to 
write  such  policies  without  compulsion  of  law. 

We  propose,  instead,  that  Congress  enact — as  part  of  this  bill  or  in  a  com- 
panion statute — a  Federal  direct  action  statute  which  would  insure  that  a 
person  injured  be  a  diplomat  who  is  insured  in  compliance  with  the  new  pro- 
posed Federal  law  can  get  his  day  in  court.  A  bill  designed  to  create  such  a 
right  is  already  before  the  House  Judiciary  Committee — H.R.  7679.  The  bill 
would  create,  as  a  matter  of  Federal  law.  a  substantive  right  to  proceed 
directly  against  the  insurance  company  where  the  insured — the  diplomat — 
enjoys  immunity  from  suit — an  immunity  which  is  a  creature  of  Federal  treaty 
law.  The  right  would  be  enforceable  in  Federal  courts — regardless  of  the 
amount  in  issue — as  well  as  in  State  courts.  Venue  in  Federal  courts  would 
be  governed  by  the  j;eneral  venue  statute,  28  U.S.C.  1391. 

Our  proposal  for  a  Federal  direct  action  provision  is  patterned  on  direct 
action  statutes  enacted  by  several  States,  which  have  uniformly  passed  con- 
stitutional muster.  See,  Watson  v.  Employers  Liabiliiy  Corp.,  348  U.S.  66 
(1954).  Statutes  of  this  kind  are  the  norm  in  numerous  civil  law  jurisdictions. 
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For  example,  most  coimtries  of  'Western  Europe  are  signatories  to  the  19n9 
"European  Convention  on  Compulsory  Insurance  against  Civil  Liability  in 
Respect  of  Motor  Vehicles",  720  UNTS  119,  which  requires  operators  of  motor 
vehicles  to  carry  mandatory  liability  insurance,  and  which  mandates  that  the 
signatory  States  enact  direct  action  statutes  against  the  insurers.  As  the 
attached  survey  indicates,  direct  action  statutes  are  also  in  force  in  a  great 
number  of  other  jurisdictions.  They  provide  an  effective  remedy  to  persons 
injured  in  diplomatic  traffic  accidents,  without  infringing  upon  the  personal 
inviolability  of  the  diplomatic  drivers. 

The  Department  of  Justice  considers  it  imperative  that  a  direction  action 
provision  against  insurers  of  diplomats  be  enacted  if  the  United  States  is  to 
modernize  fully  and  comprehensively  its  archaic  laws  dealing  diplomatic 
immunity. 

This  brings  me  to  the  provisions  contained  in  section  5  of  S.  1257,  proposing 
the  establishment  in  the  Department  of  State  of  an  "Office  for  Claims  Against 
Members  of  the  Diplomatic  Community",  and  a  claims  fund  in  the  Treasury 
for  compensation  of  persons  who  suffered  injury  or  property  loss  as  a  result 
of  a  diplomatic  traffic  accident  within  5  years  prior  to  the  enactment  of  the 
statute.  Following  the  same  suggestion,  S.  478  would  establish  within  the 
Department  of  State  a  permanent  "Assistant  Secretary  for  Claims  against 
Foreign  Ministers  and  Diplomats,"  whose  responsibility  would  be  to  award 
compensation  for  such  claims  from  public  funds. 

The  Department  of  Justice  does  not  favor  this  approach. 

These  provisions  are  designed  to  provide  a  remedy  for  victims  of  traffic 
accidents  caused  by  diplomatic  personnel.  They  proceed  on  the  theory  that 
since  the  immunity  enjoyed  by  foreign  diplomatic  personnel  is  an  adjunct 
of  the  conduct  of  the  Federal  Government's  foreign  relations,  it  is  proper  that 
the  public  purse  should  bear  the  burden  of  damages  caused  by  foreign  diplo- 
mats, and  not  the  individual  victim. 

Though  my  Department  fully  supports  the  ultimate  goal  of  the  bill  of  pro- 
viding an  effective  remedy  for  victims  of  diplomatic  traffic  mishaps,  we  oppose 
the  imposition  of  liability  upon  the  American  public  for  tortious  conduct  of 
foreign  diplomats — a  liability  which  finds  no  support  in  Anglo-American  law, 
in  civil  law,  or  in  the  practice  of  nations.  The  prospective  remedy,  we  suggest, 
is  to  require  that  those  who  author  the  damages  assume  the  responsibility  for 
compensating  the  victims  through  insurance.  To  the  extent  that  there  exist 
uncompensated  claims  which  have  arisen  in  the  past  few  years,  and  the  Con- 
gress desires  to  provide  ex  gratia  compensation  to  the  victims  of  such  diplo- 
matic mishaps,  there  exists  a  ready-made  machinery  for  the  processing  of 
such  claims  through  the  Congressional  reference  machinery  to  the  Commis- 
sioners of  the  Court  of  Claims,  28  U.S.C.  2509;  in  our  view,  the  establishment 
of  our  new  administrative  machinery — be  it  temporary  or  permanent — is  not 
warranted. 

TESTIMONY  OF  HON.  CHAEIES  McC.  MATHIAS,  JR.,  U.S.  SENATOR 
FROM  THE  STATE  OF  MARYLAND 

Senator  Mathias.  Mr.  Chairman,  I  have  a  statement  that  I  would 
like  to  submit  for  the  record. 

Senator  Metzenbaum.  Without  objection,  so  ordered. 

[The  prepared  statement  of  Senator  Mathias  will  be  found  follow- 
ing his  testimony.] 

Senator  Mathias.  We  will  comment  briefly.  First  of  all,  I  want 
to  apologize  for  not  being  here  as  scheduled,  but  this  morning  at 
about  8  :30  I  saw  my  automobile  towed  away  in  a  state  of  complete 
immobility.  It  was  a  different  kind  of  immunity  I  was  looking  for. 
But  we  have  surmounted  those  obstacles  and  difficulties,  and  here 
we  are  a  little  late  but  full  of  enthusiasm  for  this  subject. 

Senator  Metzenbaum.  We  should  give  you  a  little  lesson  on  how  to 
tend  your  automobile.  We  are  accustomed  to  it. 
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Senator  Mathias.  I  think  we  could  use  it.  "We  live  in  a  more  salu- 
brious climate,  and  we  are  not  accustomed  to  this  harsh,  difficult 
experience.  Sometimes  our  innocence  costs  us  something.  This  morn- 
ing was  one  of  those  rare  occasions. 

Briefly,  I  would  like  to  comment  on  this  bill.  I  think  it  is  no 
criticism  of  our  predecessors  who,  in  1790,  passed  the  act  under  which 
we  have  lived  for  so  long.  They  granted  total  immunity,  because  if 
you  cast  your  mind  back  to  that  time,  it  was  a  remote  period  in  the 
history  of  the  Republic.  Foreign  governments  were  usually  served 
by  a  minister  and  his  wife  and  one  or  two  clerks.  Accordingly,  the 
concept  of  total  immunity  was  not  such  an  outrageous  possibility. 
They  rode  horses  or  drove  carriages.  Therefore  the  opportunity  to 
inflict  damage  was  somewhat  limited. 

The  1790  statute  undoubtedly  fulfilled  the  needs  of  that  rather 
simple  time,  but  today,  we  have  many  thousands  of  diplomats,  not 
only  in  Washington  but  in  the  Xcav  York  metropolitan  area,  and  I 
believe  there  are  an  increasing  number  of  foreign  diplomats  in 
commercial  centers  around  the  country — Chicago,  Los  Angeles,  San 
Francisco.  New  Orleans — all  of  whom  have  a  number  of  consular 
representatives  from  other  countries. 

The  question  of  granting  total  immunity  to  people  of  a  diplomatic 
character  who  drive  automobiles  with  lethal  potential  is  a  very 
different  proposition.  As  a  result  I  think  Congress  is  under  a  very 
real  imperative  to  modernize  the  whole  question  of  how  we  treat  the 
possibility  of  torts  committed  by  those  who  are  welcomed  among  us 
as  diplomatic  representatives  of  other  countries. 

WHiat  we  have  proposed  here,  of  course,  is  something  totally  rec- 
ognized by  the  international  community.  It  is  consistent  with  the 
Vienna  Convention.  It  goes  a  little  beyond  the  Vienna  Convention 
in  suggesting  the  compulsory  insurance  with  the  feature  of  direct 
liability  of  the  insurer  which  Mr.  Ristau  addressed,  so  I  am  not  going 
to  repeat  it. 

It  is  not  a  novel  proposition  by  any  manner  or  means,  but  one 
that  is  really  necessary  in  order  to  give  adequate  remedy  to  persons 
who  may  be  injured. 

Senator  Metzenbaum.  Would  you  care  to  elaborate  on  that? 

If  you  could  sue  the  diplomat,  and  there  was  a  waiver  of  immun- 
ity, and  there  was  insurance,  why  do  you  need  to  bring  the  direct 
action  against  the  insurance  company? 

Senator  Mathias.  Let  us  take  a  case  which,  without  mentioning 
names  or  countries,  has  just  occurred.  It  is  the  case  of  a  diplomat 
who  may  have  been  involved  in  an  accident  and  may  have  acquired 
some  liability  while  he  was  posted  in  the  United  States.  He  was 
perfectly  willing  to  waive  his  immunity,  but  in  the  meantime  he  gets 
transferred  to  some  other  place  before  jurisdiction  has  been  acquired 
over  him.  You  are  out  of  the  window  in  that  situation  unless  the 
country  to  Avlio-f  service  he  l)elongs  dcn-ides  to  send  him  back  here 
for  the  purpose  of  straightening  out  this  problem. 

Senator  Metzenbaum.  "What  if  you  added  the  kind  of  provision 
that  you  have  in  some  States  now  where  you  would  sue  the  foreign 
corporation.  Would  that  obviate  the  need? 
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Senator  ]\Iathtas.  I  must  tell  you  very  frankly  that  I  have  not 
given  any  deep  thought  to  that  possibility.  I  believe  the  direct  action 
feature  would  be  more  satisfactory  here — a  conclusive  form  of  relief. 

Counsel,  here,  is  saying  that  if  immunity  is  ^Yaived  you  do  not 
have  the  problem,  but  if  the  sending  nation  has  not  waived  immunity 
then  you  do  have  a  problem  in  reaching  the  proceeds  of  the  insurance 
costs. 

Senator  JSIetzenbaum.  How  would  your  bill  vary  from  H.R.  7819  ? 

Senator  Matiiias.  The  primary  difference  is  that  under  S.  1257 
States,  not  the  Federal  Government,  would  administer  the  program 
requiring  compulsory  liability  insurance  for  all  diplomatic  persons. 
A  diplomatic  representative  would  be  unable  to  obtain  either  a 
driver's  license  or  car  registration  unless  adequate  proof  of  insurance 
is  demonstrated. 

Senator  Metzenbaum.  That  is  not  in  H.R.  7819  ? 

Senator  Matiiias.  Xo.  In  my  view,  the  States  are  in  a  position  to 
administer  such  a  program  because  they  control  the  issue  of  driver's 
licenses  and  registration  of  motor  vehicles.  I  am  sure  the  subcom- 
mittee will  want  to  look  in  both  of  these  bills  to  see  which  one  pro- 
vides the  best  means  of  giving  coverage  to  the  public. 

Senator  Metzenbaum.  Would  it  not  be  possible  for  the  em.ployee 
having  applied  for  license  and  registration  and  subsequently  going 
to  work  for  the  mission  and  not  having  the  coverage?  Woukl  that 
be  a  continuing  problem?  I  would  guess  there  is  a  certain  amount 
of  turnover  of  these  employees.  Do  I  make  my  question  clear. 

Senator  IVLithias.  Yes.  A  foreign  national  applying  for  a  license 
in  the  State  of  Maryland  is  going  to  have  to  show  some  financial 
responsibility 

Senator  Metzexbaum.  I  am  not  thinking  of  foreign  nationals.  As 
I  understand  the  law  at  the  present  time,  you  do  not  have  to  be  a 
foreign  national.  You  could  be  an  American  citizen  working  for  a 
foreign  mission,  and  if  you  had  an  accident  while  working  for  the 
foreign  mission,  you  could  claim  diplomatic  immunity.  Am  I  not 
correct  on  that?  I  think  Mr.  Davis 

Mr.  Davis.  No  sir.  That  is  not  the  case.  The  American  would  not 
be  able  to  claim  diplomatic  immunity.  If  an  American  were  hired 
by  the  foreign  mission,  he  would  be  driving  an  automobile  belonging 
to  the  mission.  Presumably,  that  would  be  covered  because  the  in- 
surance on  the  automobile  protects  for  liability  and  the  emplo^y^ee 
would  not  be  required  to  take  out  insurance.  Do  you  follow  that,  sir  ? 

Senator  ]Metzexbaum.  Yes.  I  do  not  wish  to  get  into  a  debate,  but 
I  can  envision  certain  situations  where  there  would  be  a  gap  as  far 
as  the  coverage  is  concerned.  I  would  guess  that  all  missions  own 
their  own  autos.  I  guess  there  are  occasions  when  missions  use  cars 
that  are  not  owned  by  them. 

Senator  Mathias.  Mr.  Chairman,  back  in  the  days  when  I  earned 
an  honest  living,  I  would  have  been  willing  to  take  that  case,  but 
maj^be  Mr.  Ristau  would  comment? 

Mr.  Ristau.  Thank  you.  To  the  best  of  my  knowledge,  there  is  no 
problem  with  American  employees  of  foreign  diplomatic  missions 
since  they  enjoy  virtually  no  diplomatic  immunity  at  all. 
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They  possess  a  so-called  "functional  immunity,"  that  is,  immunity 
with  respect  to  their  official  activities  within  the  mission.  But  on 
their  way  to  and  from  work  they  are,  like  you,  Mr.  Chairman,  like 
the  distingfuished  Senator,  and  me — fully  subject  to  our  laws  and  any 
State  liability  insurance  requirement  or  other  financial  responsi- 
bility. 

Senator  Metzenbaum.  Mr.  Ristau,  isn't  it  a  fact  that  there  are 
certain  circumstances  under  which  missions  would  have  people  driv- 
ing autos  which  mi^ht  very  possibly  not  be  covered  by  insurance? 

Mr.  RiSTATJ.  With  all  due  respect,  Mr.  Chairman,  I  find  it  very 
difficult  to  envisage. 

May  I  point  out  that  as  far  as  the  governmental  vehicles  of  the 
missions  are  concerned,  we  do  have  a  remedy  now.  The  Congress  of 
the  United  States  passed,  a  little  over  a  yeaV  ago,  the  Foreign  Sov- 
ereign Immunities  Act  so  that  if  a  vehicle  of  the  mission  driven 
by  a  local  employee  is  involved  in  an  accident,  you  may  now  bring 
a'law^^uit  directly  against  tlie  foreign  e-overnment.  Thus,  we  do  have  a 
remedy,  and  the  aggrieved  party  does  have  access  to  the  court. 

Senator  Mathias.  The  case  we  are  talking  about  may  be  where  the 
American  citizen  who  works  for  a  foreign  mission  who  is  not  coming 
from  or  going  to  his  home  is,  sometime  during  the  day,  asked  by 
the  mission  to  deliver  a  message  to  the  State  Department  in  his  own 
car.  That  is  a  conceivable  situation  in  which  you  might  have  this 
question,  Mr.  Chairman. 

Mr.  RisTATj.  I  think  a  respectable  argument  could  then  be  pre- 
sented that  he  was  in  the  scope  of  his  employment,  and  his  master — 
the  foreign  state — is  responsible  for  the  damages.  In  consequence,  the 
foreign  state  whom  he  serves  would  be  subject  to  suit  under  the 
Foreign  Sovereign  Immunities  Act. 

Senator  Mathias.  It  is  too  good  an  opportunity  to  repeat  those 
famous  lines  from  law  schools  about  his  master's  business. 

Now  if  he  stops  in  Georgetown  in  a  bar,  then  he  is  on  a  frolic  of 
his  own. 

Senator  Metzenbaum.  I  am  glad  you  remember  that. 

[The  prepared  statement  of  Senator  Mathias  follows:] 

Prepared  Statement  of  Senator  Charles  McC.  Mathias,  Jr. 

Mr.  Chairman,  I  greatly  appreciate  the  opportunity  to  come  before  your  sub- 
committee and  share  my  views  on  a  topic  of  great  importance :  the  need  for 
prompt  and  effective  reform  of  our  antiquated  diplomatic  immunity  lav?s. 

As  you  may  know,  earlier  this  year  I  introduced  two  bills,  S.  1256  and  S. 
1257.  They  have  two  goals.  The  first  is  to  modernize  our  diplomatic  immunity 
laws.  The  second  is  to  insure  that  Americans  who  suffer  i^ersonal  injury  and 
property  damage  in  traflBc  accidents  caused  by  diplomatic  personnel  have  a 
remedy. 

S.  1256  would  repeal  our  antiquated  1790  diplomatic  immunity  statute.  It 
would  be  replaced  by  the  far  more  reasonable  provisions  of  the  Vienna  Con- 
vention on  Diplomatic  Relations.  The  Convention  makes  the  degree  of  im- 
munity commensurate  with  the  rank  and  duties  of  the  diplomatic  personnel. 
S.  12.56  is  identical  to  a  bill  introduced  in  the  House  by  Joseph  Fisher,  the 
distinguished  Congressman  from  Virginia  and  is  similar  in  many  respects  to 
II.R.  7S19,  passed  by  the  House  of  Representatives  last  year  and  now  before 
this  subcommittee  for  its  consideration. 

S.  1257  is  aimed  at  insuring  that  people  who  are  injured  in  automobile 
accidents  by  the  actions  of  diplomats  can  be  compensated  for  their  losses. 
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Specifically,  S.  1257  would : 

Require  liability  insurance  for  all  diplomatic  personnel ; 

Require  a  state  to  refuse  to  issue  a  driver's  license  or  car  registration  with- 
out adequate  proof  of  insurance; 

Allow  an  injured  party  to  sue  the  diplomat's  insurance  company;  and 

Preclude  an  insurance  company  from  hiding  behind  a  diplomat's  immunity. 

The  provisions  of  my  bill  that  allow  someone  to  sue  the  diplomat's  insurance 
company  directly  are  similar  to  those  in  H.R.  7679,  introduced  by  the  dis- 
tinguished Representative  from  California  Mr.  Danielson,  and  now  before  the 
House  Judiciary  Subcommittee  on  Administrative  Law  and  Governmental 
Relations. 

In  addition,  S.  1257  would  create  within  the  Department  of  State  a  special 
office  to  review  claims  against  members  of  the  diplomatic  community  that  for 
some  reason  are  not   satisfied  under   the  insurance  provisions  of  the  bill. 

The  shortcomings  of  the  present  law  were  graphically  illustrated  by  a  recent 
case  here  in  Washington.  Those  who  have  read  the  heartbreaking  stories  of 
Dr.  Hall  a  Brown  will  understand  my  desire  to  plug  every  possible  loophole  in 
our  diplomatic  immunity  laws.  Dr.  Brown  was  tragically  injured  by  a  car 
driven  by  a  member  of  the  Panamanian  embassy  staff.  She  is  now  a  quadri- 
plegic and  has  incurred  medical  bills  nearing  $300,000.  After  3  years,  the 
Panamian  Government — without  acknowledging  a  legal  obligation — recently 
paid  $100,000  to  Dr.  Brown.  But  medical  costs  continue  to  rise  and  Dr.  Brown's 
loss  of  professional  income  for  the  rest  of  her  life  is  enormous. 

To  its  credit.  Congress  has  not  been  oblivious  to  these  inequities.  In  the 
second  session  of  the  04th  Congress,  the  first  step  was  taken  to  reform  our 
diplomatic  immunity  laws  in  the  Foreign  Sovereign  Immunities  Act  of  1976 — 
Pub.  L.  94-583.  This  act  permits,  with  certain  limitations,  an  injured  party  to 
sue  a  foreign  nation  for  the  wrongful  acts  committed  by  its  representatives 
within  the  scope  of  their  employment. 

Moreover,  as  I  have  already  noted,  the  House  last  year  passed  H.R.  7S10. 
That  bill  contains  many  of  the  proposed  reforms  included  in  my  own  bills. 
H.R.  7819  would: 

Repeal  our  outmoded  1790  statute ; 

Make  the  Vienna  Convention  on  Diplomatic  Relations  the  sole  basis  for 
determining  diplomatic  privileges  and  immunities  in  the  United   States ;  and 

Require  all  foreign  diplomatic  personnel  in  the  United  States  who  plan  to 
operate  cars,  airplanes  or  vessels  to  carry  liability  insurance. 

The  changes  made  in  existing  law  by  H.R.  7819  are  commendable  and  long 
overdue.  They  deserve  the  full  support  of  this  body.  However,  there  is  one 
difference  between  H.R.  7819  and  my  bill,  S.  1257,  on  which  I  would  like  to 
comment. 

Under  H.R.  7819  all  diplomats  are  required  to  possess  liability  insurance, 
and  the  President  would  issue  regulations  setting  forth  the  insurance  re- 
quirements. Under  S.  1257,  however,  the  individual  States,  rather  than  the 
Federal  Government,  have  the  responsibility  for  making  sure  the  diplomats 
have  insurance.  My  proposal,  as  previously  noted,  would  require  proof  of 
compulsory  liability  insurance  for  all  diplomatic  personnel  and  would  pre- 
clude a  state  from  issuing  such  individuals  a  driver's  license  or  car  registra- 
tion approval  unless  adequate  proof  of  insurance  is  demonstrated.  The  states 
may  be  better  equipped  to  enforce  the  requirement  since  they  control  the  is- 
suance of  drivers  licenses  and  car  registrations. 

The  subcommittee  should  carefully  review  S.  1257  and  H.R.  7819  to  deter- 
mine which  would  provide  the  most  effective  means  of  insuring  compliance 
with  the  mandatory  insurance  provisions  contained  in  both  bills.  It  must  be 
understood  that  my  comments  refer  only  to  a  procedural  difference  between 
H.R.  7819  and  S.  1257  and  should  in  no  way  be  interpreted  as  questioning  the 
necessity  of  incorporating  the  insurance  requirement  into  our  laws. 

One  of  the  primary  goals  of  reform  of  our  diplomatic  immunity  laws  is  to 
insure  that  persons  injured  in  accidents  involving  diplomatic  personnel  are 
not  left  without  a  means  of  obtaining  fair  compensation.  The  Foreign  Sovereign 
Immunities  Act  of  H.R.  7819  make  important  strides  in  this  regard;  but  they 
do  not  go  far  enough. 

The  Foreign  Sovereign  Immunities  Act  fails  to  cover  those  cases  where  the 
diplomat  is  not  on  official  business.  H.R.  7819  only  indirectly  addresses  this 
problem. 


24 

Moreover,  H.R.  7819  does  not  in  my  view  go  far  enough  in  making  certain 
that  injured  Americans  are  provided  an  opportunity  to  be  reimbursed.  This  is 
because — despite  the  limitations  in  the  Vienna  Convention — the  overwhehning 
number  of  diplomatic  personnel  and  their  families  would  retain  absolute  or 
qualified  immunity  from  liability.  In  fact,  approximately  one-half  of  all  diplo- 
matic personnel  and  their  families  located  here  in  Washington  and  New  York, 
with  minor  exceptions,  could   not  be  sued   by  an  injured   American. 

A  procedure  merely  requiring  a  diplomat  to  carry  motor  vehicle  liability 
insurance — such  as  found  in  H.R.  7819 — would  not,  by  itself,  insure  an  oppor- 
tunity to  obtain  just  compensation  since  the  diplomat  would  still  be  immune 
from  suit. 

Clearly,  additional  legislation  is  needed  to  complement  both  H.R.  7819  and 
the  Sovereign  Immunities  Act.  I  want  to  stress  that  my  bill,  while  it  plugs 
the  loopholes,  does  so  in  a  way  which  would  not  infringe  upon  the  inviola- 
bility of  a  diplomat  from  legal  suit. 

I  propose  that  compulsory  liability  insurance  be  coupled  with  a  mechanism 
that  allows  the  injured  American  to  sue  the  insurance  company  directly.  I  am 
convinced  that  this  concept — which  I  call  "the  Federal  direct  action  provi- 
sion"— is  an  appropriate  means  of  guaranteeing  that  Americans  injured  in 
accidents  with  foreign  diplomats  are  not  left  without  legal  i-ecourse. 

We  should  note  that  such  a  direct  cause  of  action  statute  against  insurance 
companies  is  not  a  novel  concept.  Several  States  have  already  enacted  laws 
that  allow  people  to  sue  insurance  companies  directly  under  various  cir- 
cumstances. 

Moreover,  the  U.S.  Supreme  Court  in  the  seminal  case  of  Watfton  v.  Em- 
ployers  Liability  Corp. — 348  U.S.  66  (1954) — upheld  the  constitutionality  of 
Louisiana's  direct  action  statute,  which  allows  people  injured  in  Louisiana 
to  sue  insurance  companies  directly. 

Equally  significant,  for  almost  20  years,  several  Western  European  countries 
have  been  party  to  "The  European  Convention  on  Compulsory  Insurance 
Against  Civil  Liability  in  Respect  of  Motor  Vehicles."  This  convention  not 
only  provides  that  individuals  must  carry  automobile  liability  insurance,  hut 
also  requires  that  cooperating  jurisdictions  must  enact  their  own  direct  action 
legislation. 

In  addition,  I  have  been  informed  by  the  Department  of  Justice  that  a 
recent  survey  conducted  by  U.S.  embassies  and  consulates  showed  that  approxi- 
mately 60  percent  of  all  foreign  jurisdictions  have  adopted  the  direct  action 
concept. 

H.R.  7679  builds  on  S.  1257  and  in  certain  respects  makes  certain  important 
technical  improvements  in  my  bill.  Most  significant,  H.R.  7679  would  take  the 
direct  action  concept  a  step  further  than  S.  1257  and  create  a  Federal  direct 
action  statute  allowing  a  person  to  sue  a  diplomat's  insurance  company  for  any 
claim  for  which  the  diplomat  is  insured — not  only  those  arising  out  of  motor 
vehicle  accidents.  I  believe  that  this  is  an  important  addition  to  my  proposal 
and  is  consistent  with  the  mandatory  liability  insurance  provisions  of  H.R.  7810. 

In  conclusion,  as  a  Senator  from  a  State  where  a  large  number  of  indi- 
viduals pos.sessing  diplomatic  immunity  live,  I  am  keenly  aware  of  the  need 
to  modernize  our  laws  to  make  them  conform  with  current  international  prac- 
tice. Tlie  purpose  of  diplomatic  immunity  is  not  to  benefit  individuals,  but  to 
ensure  the  efl3cient  performance  of  dijilomatic  duties.  This  purjiose  can  he 
fulfilled  best  if  the  concept  of  diplomatic  immunity  keeps  pace  with  the  theory 
of  risk-sharing  contained  in  our  develoiiing  law  of  insurance. 

Once  again,  Mr.  Chairman,  I  appreciate  the  opportunity  to  be  able  to  testify 
before  the  subcommittee  and  applaud  .vour  efforts  for  taking  the  lead  in  this 
area   by  scheduling  these  hearings. 

Senator  Metzenbaum.  May  we  now  hear  from  Cono:ressman 
Fisher? 

TESTIMONY  OF.  HON.  JOSEPH  L.  FISHER,  MEMBER,  U.S.  HOUSE  OF 
REPRESENTATIVES,  FROM  THE  STATE  OF  VIRGINIA 

Mr.  Fisher.  Thank  you,  Mr.  Chairman. 

T  am  very  phrased  to  be  here  this  mornino:  to  join  my  Maryhand 
colleague,  Senator  Mathias,  in  support  of  tTiis  prograrn  to  change 
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our  diplomatic  immunity  laws  with  respect  to  foreign  nationals 
working  in  missions  here  in  the  United  States.  We  are  seeking  to 
change  our  immunity  laws  into  conformance  with  the  Vienna  con- 
vention which  this  Government  signed  some  years  ago,  and  into 
conformance  with  the  way  our  own  nationals  working  abroad  in  our 
missions   are  treated  by  foreign  governments. 

In  n  way,  this  is  no  big  thin*;-.  Wo  ought  to  como  into  conformance 
with  the  convention  we  have  signed,  along  with  the  hundred  or  more 
other  nations  that  have  signed  it.  Yet,  in  a  different  sense,  it  is  a  big 
thing — to  overhaul  and  modernize  the  laws  of  diplomatic  imrnunity 
which  have  governed  in  this  country  since  virtually  the  beginning 
of  the  Republic.  It  is  a  big  thing  in"  terms  of  the  relief  that  it  can 
bring  to  Americans  who  may  be  injured,  one  way  or  another,  by 
acts  done  by  foreign  nationals. 

The  wonder  is  that  we  have  not  brought  it  into  conformity  even 
yet.  For  one  reason  or  another,  we  just  have  not  gotten  around  to 
it,  but  now  I,  and  Senator  Mathias,  and  others  are  eager  to  get  no 
with  it. 

The  House  has  passed  a  bill,  as  you  know,  and  I  was  most  inter- 
ested in  it.  It  now  lies  before  your  committee,  and  no  doubt  certain 
improvements  can  be  made.  It  does  seem  to  me  urgent  that  we  pass 
it  this  year.  Otherwise,  we  will  have  to  begin  all  over  again,  and  we 
are  right  back  on  the  treadmill  that  we  have  been  on  for  quite 
some  time. 

Mr.  Chairman,  this  came  to  my  attention  very  shortly  after  I  was 
elected  3  years  ago.  A  young  constituent  of  mine  over  in  northern 
Virginia  was  killed  by  an  automobile  driven  by  a  chauffeur  from  a 
foreign  embassy. 

The  car  carried,  at  the  time,  no  liability  insurance,  and  the 
chauffeur  had  full  immunity  from  our  criminal  and  civil  processes — 
a  privilege  this  country,  unlike  most  other  countries — extends  to  all 
foreign  embassy  personnel.  Thus,  the  chauffeur  could  not  be  prose- 
cuted, nor  could  there  be  a  civil  suit  for  damages  by  the  deceased's 
family.  You  can  imagine  the  tragedy  of  it. 

After  hearing  of  this  case  in  my  constituency  and  speaking  about 
it  in  public,  I  began  to  hear  from  all  over  the  place — not  only  from 
northern  Virginia  but  all  over  the  country.  I  heard  of  similar  cases, 
some  of  them  tragic  in  the  extreme,  but  most  of  them  more  run-of- 
the-mill  cases  involving  parking  tickets,  traffic  violations  of  different 
kinds,  bad  checks,  failure  to  pay  the  rent,  damage  to  apartments, 
and  so  on. 

So  long  as  foreign  nationals  have  the  complete  protection  of  im- 
munity, there  is  virtually  nothing  that  can  be  done,  and  American 
citizens — and,  indeed,  other  foreign  nationals  who  may  be  here — 
have  to  bear  the  brunt  of  this.  It  does  seem  illogical  and  unfair, 
especially  in  view  of  the  Vienna  Convention  on  Diplomatic  Relations 
that  we  agreed  to  some  years  back. 

Both  the  bill  that  passed  the  House  and  Senator  Mathias'  bill 
would  remove  diplomatic  immunity  for  off-duty  and  some  on-duty 
actions  that  foreign  nationals  may  be  involved  in,  to  the  damage  of 
American  citizens.  It  retains  traditional  immunity  for  high-ranking 
officials.  In  the  aggregate,  it  is  hard  to  estimate  how  many  foreign 
nationals  would  be  denied  immunity  under  the  program,  but  it 
would  be  a  considerable  number. 
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In  the  Washington  area  alone,  we  estimate  that  4,000  out  of  some 
6,000  embassy  employees — particularly  members  of  the  administra- 
tive and  technical  and  service  staffs — would  become  subject  to  normal 
civil  suits  for  their  unofficial  acts.  That  is  quite  a  bite  at  the  problem. 

We  think  that  the  proposal  we  have  made  does  bring  U.S.  laws 
into  alignment  with  the  way  our  people  are  treated  overseas  and  into 
alignment  with  the  international  convention  we  have  agreed  to.  Yet 
it  preserves  immunity  where  it  really  counts,  going  back  to  the  time 
when  John  Adams  represented  us  abroad,  and  immunity  involved 
only  himself,  his  wife,  and  a  couple  of  clerks — the  top  ranking 
people. 

Others  engaged  in  what  we  normally  think  of  as  the  business  of 
diplomacy  would  retain  substantial  immunity.  But  other  employees — 
and  in  many  of  the  embassies  this  number  is  in  the  hundreds — would 
be  subject  to  our  laws  for  their  actions. 

So,  I  am  hoping  very  much  that  your  committee  and  the  Senate 
will  see  fit  to  move  along  with  this  and  have  done  with  it  after  such 
a  long  time. 

Thank  you,  Mr.  Chairman. 

Senator  Metzenbaum.  Congressman  Fisher,  let  me  say  that  the 
chairman  is  disposed  to  try  to  resolve  the  differences  and  try  to  find 
a  bill  to  deal  with  this  problem. 

If  it  is  in  the  chairman's  power  to  do  so,  we  will  move  it  along, 
but  as  you  well  know,  the  rules  of  the  game  take  a  majority  of  the 
subcommittee  as  well  as  the  committee  as  well  as  the  Senate.  But 
we  will  make  that  effort,  that  is  for  certain. 

[The  prepared  statement  of  Congressman  Fisher  follows :] 

Peepabed  Statement  of  Rep.  Joseph  L.  Fisheb 

I  am  pleased  to  have  the  opportunity  to  appear  before  your  subcommittee  as 
it  begins  on  consider  bills  aimed  at  modernizing  outdated  laws  governing  the- 
privilege  of  diplomatic  immunity  in   the  United   States. 

My  interest  in  diplomatic  immunity  was  aroused  by  a  tragic  incident  which 
occurred  in  my  district  about  2  years  ago  during  my  first  term  in  Congress.  A 
young  constituent  was  killed  by  an  automobile  driven  by  a  chauffeur  from  a 
foreign  embassy.  The  car  carried  no  liability  insurance,  and  the  chauffeur  had 
full  immunity  from  our  criminal  and  civil  processes — a  privilege  we,  unlike  most 
other  nations,  extend  to  all  foreign  embassy  personnel.  Thus,  the  chauffeur- 
could  not  be  prosecuted,  nor  could  there  be  a  civil  suit  for  damages  by  the 
deceased's  family. 

I  heard  also  of  the  tragic  case  of  Dr.  Halla  Brown  of  Washington,  D.C.,  who 
is  a  quadraplegic  today  as  the  result  of  an  automobile  accident  involving  the 
cultural  attache  of  the  Panamanian  Embassy.  She  has  had  no  legal  recourse  for 
obtaining  relief  from  the  financially  draining  expenses  of  around-the-clock 
medical  care. 

Although  these  two  cases  were  the  most  dramatic  of  those  which  came  to  my 
attention,  there  were  a  number  of  others  in  my  district  involving  property  dam- 
age or  injury  of  less  serious  nature.  In  trying  to  provide  these  constituents  with 
some  relief,  we  were  confronted  with  the  virtually  impenetrable  barrier  of  diplo- 
matic immunity. 

Research  into  the  issue  uncovered  the  need  for  a  long-overdue  overhaul  of  our 
diplomatic  immunity  laws.  Passed  in  1790,  they  have  very  little  relevance  to 
modern  life  in  the  United  States.  According  to  the  State  Department,  from  the 
time  automobiles  replaced  horses,  the  greatest  number  of  cases  in  which  im- 
munity has  been  invoked  has  involved  automobiles. 

Our  research  .showed  also  that  the  United  States  is  a  party  to  the  Vienna 
Convention  on  Diplomatic  Relations,  a  comprehensive  codification  and  regulation 
of  diplomatic  law.  The  Convention  entered  into  force  internationally  in  April  ot 
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1964,  and  in  the  United  States  in  December  of  1972.  But  the  1790  statutes  still 
on  the  books  are  the  governing  law  on  the  subject.  Presently,  122  states  are 
parties  to  the  Convention.  Ever  since  the  U.S.  signed  the  Convention — in  1961 — 
the  State  Department  has  supported  repeal  of  the  1790  statutes.  With  both 
domestic  statutes  and  the  international  convention  in  force,  there  is  much 
confusion.  While  the  1790  statutes  grant  full  immunity  from  U.S.  criminal  and 
civil  processes  to  all  diplomatic  personnel,  regardless  of  rank  or  function,  the 
provisions  of  the  Convention  make  the  degree  of  immunity  commensurate  with 
the  rank  and  duties  of  embassy  personnel  and  distinguish  between  their  oflBcial 
and   private  acts. 

A  year  ago,  I  introduced  a  bill  to  repeal  the  1790  statutes  and  thus  leave  the 
Vienna  Convention  to  govern  diplomatic  privileges  and  immunities  in  the  U.S. 
The  House  unanimously  passed  similar  legislation  last  July.  In  that  bill  was  a 
section  authorizing  the  President  to  establish,  by  regulation,  liability  insurance 
requirements  for  members  of  diplomatic  missions  and  their  families. 

I  believe  the  House  bill  provides  a  firm  foundation  for  a  truly  comprehensive 
approach  to  modernizing  our  diplomatic  immunity  laws.  Under  the  Vienna  Con- 
vention, in  the  Washington  area  alone  4,000  out  of  6,000  embassy  employeyes — 
members  of  the  administrative  and  technical  staff  and  service  staff — would 
become  subject  to  normal  civil  suits  for  their  unofficial  acts.  That  includes  suits 
arising  from  auto  accidents,  apartment  leases,  bad  checks,  or  other  personal 
contracts. 

The  problem  that  was  not  addressed  in  the  bill  passed  by  the  House,  but  is 
addressed  in  some  of  the  bills  now  before  you  is  the  assurance  of  relief  to  U.S. 
citizens  in  cases  where  the  diplomat  retains  immunity  even  under  the  Vienna 
convention.  Because  some  diplomatic  personnel  will  retain  full  immunity,  and 
others  partial  immunity,  some  sort  of  remedy  needs  to  be  provided.  In  the  case 
where  diplomats  do  carry  auto  liability  insurance,  some  insurance  companies 
have  argued  successfully  that  the  immunity  of  the  client  extends  to  the  insuring 
company.  I  would  recommend  that  the  law  be  changed  to  permit  some  sort  of 
direct  action  against  an  insurer.  The  House  subcommittee  under  the  able  chair- 
manship of  George  Danielson  is  developing  a  bill  to  address  this  problem. 
Senator  Mathias  also  has  a  bill  much  in  the  same  vein. 

In  closing,  I  would  like  to  stress  that  in  this  session  of  Congress  we  have  a 
good  opportunity  to  bring  our  laws  of  diplomatic  immunity  up  to  date  and 
provide  fair  treatment  to  our  own  citizens  who  have  suffered  because  of  the 
abuse  of  a  privilege  extended  too  widely  to  citizens  of  other  countries.  There  is 
considerable  public  interest  in  this  issue  and  momentum  for  reform.  Let  us  not 
sink  back  into  apathy  and  wait  for  yet  another  tragic  incident  to  remind  us  of 
the  need  for  change. 

Senator  Metzenbaitm.  Senator  Mathias? 

Senator  Mathias.  Mr.  Chairman,  I  would  like  to  emphasize  a 
point  that  Congressman  Fisher  has  made. 

He  said,  very  properly,  that  under  all  these  legislative  proposals, 
i\  substantial  number  of  diplomatic  officers  Avould  retain  full  or  quali- 
fied immunity,  and  that  is  an  important  thing  to  remember  in  con- 
nection with  the  provisions  for  some  kind  of  mandatory  insurance — 
some  kind  of  direct  action. 

Senator  Metzenbaum.  Would  you  have  mandatory  insurance  with- 
out direct  action? 

Senator  Mathias.  You  could. 

Senator  Metzenbaum.  Then  you  would  have  the  problem  of  waiver 
of  immunity. 

Senator  Mathias.  Then  you  would  have  the  problem  of  waiver  of 
immunity  and  that  could  make  the  mandatory  insurance  less  valu- 
able. In  fact,  it  could  make  it  somewhat  illusory. 

Senator  Metzi:xbaum.  Geico  will  testify  later  on  direct  action. 

If  you  have  the  right  to  direct  action  against  insurance  com- 
panies, the  insurer  may  not  be  able  to  require  cooperation  from  the 
diplomats  in  defending  a  claim. 
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Senator  Mathias.  I  have  represented  insurance  companies.  T  under- 
stand their  sensitivity  to  this  question.  I  am  not  unsympathetic,  but 
I  do  not  think  that  given  the  public  interest  here,  there  are  over- 
riding considerations.  I  also  think  that  there  is  a  concern  to  the 
insurance  industry  that  the  Federal  Government  will  begin  to  legis- 
late in  the  field  of  insurance  which  the  industry  is  very  anxious  to 
avoid. 

For  my  part,  I  do  not  care  if  it  is  State  or  Federal  action.  I  do 
not  think  it  is  a  serious  precedent.  There  are  precedents  on  this 
question. 

Let  me  just  suggest  to  you  one  or  two  examples:  A  former  French 
ambassador,  several  generations  back  in  ambassadorial  terms,  used 
to  rent  a  little  house  on  the  Eastern  Shore  of  Maryland  for  the 
weekends. 

He  and  his  wife,  with  commendable  simplicity  would  get  in  a  car 
and  drive  themselves  across  the  Bay  Bridge  to  go  to  the  Eastern 
Shore.  Other  diplomatic  families  do  the  same  kind  of  thing.  They 
do  not  always  ride  around  in  big  limousines  with  chauffeurs.  They 
get  in  their  cars  and  drive  off  for  weekends  like  anybody  else.  This 
is  great,  and  I  think  it  should  be  encouraged. 

But  the  fact  is  that  the  Ambassador  of  France  is  still  going  to 
retain  his  immunity  under  any  proposed  legislation,  and  he  is  going 
to  be  driving  around  in  an  automobile  posing  a  potential  liability  to 
any  of  us  drivers  on  the  road. 

"Unless  you  have  some  kind  of  insurance  coverage  to  take  care 
of  the  situations  where  immunity  is  going  to  be  retained,  then  we 
are  really  not  doing  the  job  that  the  American  public  have  a  right  to 
expect. 

Senator  Metzenbaum.  As  you  know,  the  State  Department  testi- 
fied against  the  establishment  of  the  office  of  claims.  They  said  they 
do  not  have  the  ability  to  set  up  and  investigate,  mediate,  or  other- 
wise adjudicate  claims.  Would  you  care  to  comment  on  the  office 
of  claims? 

Senator  Mathias.  Well,  I  do  not  want  to  trespass  on  Congress- 
man Fisher's  time,  but  that  office,  in  our  proposal,  is  somewhat  lim- 
ited. We  suggested  it  be  limited  to  motor  vehicle  accidents.  That 
makes  it  complementary  to  the  other  provisions  which  require  diplo- 
mats to  carry  insurance  and  provide  for  direct  action  against  the 
insurance  company. 

It  is  aimed  at  cataloging  and  catching  the  cases  where  fair  and 
just  compensation  was  obtained  under  the  insurance  provisions  of  the 
bill.  It  is  really  a  catch-all. 

It  would  operate,  for  instance,  as  a  recent  Maryland  case  has 
operated.  In  the  little  town  of  Newmarket  in  Maryland,  not  far  from 
Washington — 45  or  50  minutes  away — the  residents  of  the  town  were 
awakened  at  2  or  3  in  the  morning  by  the  sounds  of  rending  metal, 
and  breakin<_r  gh^ss,  when  a  car,  driven  by  a  diplomat,  careened  down 
the  one  main  street  of  the  town — not  only  the  main  street,  the  only 
street  of  the  town — and  totally  demolished  four  or  five  automobiles 
that  the  sleeping  residents  had  parked  in  front  of  their  houses.  He 
just  wiped  out  a  whole  string  of  cars  parked  on  the  street. 
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The  State  Department,  under  its  existing  mechanisms,  primitive 
as  they  are,  finally  worked  out  some  kind  of  compensation  for  those 
people. 

This  was  a  fairly  simple  case  because  it  involved  only  property 
damage.  The  drivers  were  all  sleeping  in  their  beds.  But  had  these 
been  moving  violations  involving  personal  injury,  there  would  have 
been  more  trouble. 

I  cite  that  because  it  is  the  kind  of  case  in  which  such  an  office 
might  function  with  some  effectiveness. 

Senator  Metzenbaum.  You  and  Congressman  Fisher  both  obviously 
live  with  this  problem  and  are  more  familiar  with  it  than  some  of 
the  others. 

Would  you  care  to  give  us  your  views  on  the  question  of  whether 
consideration  should  be  given  to  changing  the  laws  with  regard  to 
criminal  penalties? 

I  recognize  that  this  would  not  be  pertinent  to  this  legislation, 
but  there  is  a  kind  of  impunity  that  I  have  observed  relative  to  ob- 
servance of  criminal  law,  traffic  laws,  and  other  kinds  of  laws,  by 
the  diplomatic  community  in  this  area.  I  am  wondering  whether, 
since  you  have  done  so  much  work  in  this  field,  you  have  any  thoughts 
about  that  subject  at  all,  and  what  could  be  done  without  violating 
international  protocol  ? 

Senator  Mathtas.  Very  briefly,  before  I  turn  to  Congressman 
Fisher,  let  me  say  that  since  this  discussion  has  become  public,  many 
members  of  the  diplomatic  corps  have  come  to  me  and  expressed  their 
personal  support  for  moves  which  would  put  them  on  a  par,  as  far 
as  automobile  cases  are  concerned,  with  their  friends  and  neighbors 
who  are  citizens  of  the  United  States.  They  have  said  they  do  not 
want  any  special  treatment  as  operators  of  automobiles  from  anyone 
else.  They  are  fully  willing  to  bear  both  their  civil  and  criminal 
liabilities. 

I  do  not  think  they  are  saying  they  will  waive  their  total  diplo- 
matic character  in  terms  of  their  official  positions,  but  they  have 
been  extremely  emphatic  in  saying  they  do  not  want  special  priv- 
ileges, which  American  law  up  to  this  moment  has  given  them. 

Senator  Metzenbaum.  Congressman  Fisher? 

Mr.  Fisher.  Yes,  I  have  had  the  same  thing  happen  around  town 
here. 

Foreign  diplomats  come  up  and  say  they  have  been  embarrassed  to 
read  the  papers  and  realize  that  they,  and  all  foreign  employees  of 
the  missions,  have  exemption  from  ordinary  laws  of  this  country. 
They  are  hassled  by  it  all  the  time.  They  are  most  uncomfortable 
and  would  like  it  to  be  changed. 

It  is  a  very  unpopular  item  in  rural  areas  too,  because  there  is 
just  no  way  you  can  explain  why  people  driving  cars  to  the  Eastern 
Shore,  or  wherever  else,  are  not  subject  to  lawsuits  just  because  they 
are  foreigners  working  in  an  embassy. 

So  this  would  certainly  square  the  thing  out  and  relieve  that  kind 
of  discomfort  that  they  feel. 

The  bills  that  you  have  before  you,  as  you  get  them  together, 
would  go  a  long  way  to  reducing  the  kind  of  special  position  in 
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which  foreign  nationals  are  placed  in  the  ordinary  things  that  go  on, 
like  driving  on  weekends,  going  to  the  market,  and  so  on.  They  would 
go  a  long  way  toward  doing  just  what,  I  believe,  you  have  in  mind. 

Senator  Metzenbaum.  Only  in  respect  to  civil  penalties,  or  crim- 
inal as  well? 

Mr.  Fisher.  As  I  understand  it  in  the  case  of  parking  tickets,  for 
example,  certain  jurisdictions — I  believe  the  District  of  Columbia  is 
among  them — would  have  to  make  some  changes  in  their  own  codes 
in  order  for  parking  violations  to  no  longer  receive  immunity  under 
these  bills. 

I  presume  they  would  make  those  changes  because  there  is  a  fair 
amount  of  revenue  in  it  for  them.  I  do  not  remember  the  figures, 
but  it  is  a  good  many  thousand  dollars  a  year. 

Senator  Metzenbaum.  A  million  dollars  is  owed  to  the  District 
from  violations  by  diplomats. 

Mr.  Fisher.  It  is  a  considerable  sum  of  money,  and  I  cannot  help 
but  think  that  they  would  bring  their  own  laws  into  such  shape  that 
they  could  collect  on  those  tickets. 

Senator  Metzenbaum.  There  is  more  than  money  involved.  There 
is  the  question  of  how  do  you  get  some  people  to  obey  the  laws  when 
others  do  not  have  to? 

Mr.  Fisher.  That  is  right.  You  have  put  your  finger  on  the  main 
thrust  of  this — to  make  the  laws  apply  evenly  for  whole  categories 
of  crimes  to  all  people  living  in  our  country. 

Senator  Metzenbaum.  Senator  Mathias,  do  you  have  anything 
more  to  add? 

Senator  Mathias.  I  would  like  to  say  that  I  concur  fully  with  what 
Congressman  Fisher  has  said,  but  with  respect  to  full  criminal  re- 
sponsibility we  are  bound  by  the  provisions  of  treaties  under  the 
terms  of  the  Vienna  Convention  which  retains  full  diplomatic  im- 
munity for  the  diplomatic  representatives  themselves — not  for  the 
bottlewashers  in  the  embassies,  but  for  the  people  who  do  hold  the 
commissions  from  their  nations  to  be  here. 

We  do  not  want  to  mislead  anyone  that  it  would  be  easy  to  deal 
with  that  problem,  but  there  is  an  aspect  of  the  problem  that  we  can 
deal  with,  and  that  is  what  we  are  trying  to  focus  on. 

Senator  Metzenbaum.  Thank  you  very  much.  Senator  IMathias 
and  Congressman  Fisher  for  your  leadership  in  this  matter.  We  will 
try  to  move  the  legislation  forward  and  see  if  we  can  reconcile  the 
various  points  of  view. 

We  appreciate  your  being  with  us  this  morning. 

Senator  Mathias.  Thank  you. 

Mr.  Fisher.  Thank  you  very  much. 

Senator  Metzenbaum.  Mr.  Ristau,  I  did  have  a  few  more  ques- 
tions for  you.  Do  you  have  any  idea  how  many  of  the  diplomats  pres- 
ently carry  liability  insurance,  percentagewise  or  numberwise? 

Mr.  Ristau.  I  have  to  rely,  Mr.  Chairman,  on  the  information  pro- 
vided to  us  in  the  Justice  Department  by  the  State  Department. 

They  have  conducted  a  survey  and  they  have  concluded  that  be- 
tween 75  and  80  percent  of  the  diplomatic  community  voluntarily 
carry  liability  insurance. 

Senator  Metzenbaum.  What  happens  if  an  accident  occurs  with 
one  of  the  diplomats  involved  in  an  accident?  Is  it  then  immediately 
referred  to  the  Justice  Department?  What  is  the  procedure? 
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Mr.  RiSTAu.  We  in  the  Justice  Department  rarely  become  involved, 
Mr.  Chairman.  I  understand  that  in  instances  where  there  is  in- 
surance— which  seemingly  is  in  the  majority  of  instances — the  in- 
surance carriers  are  notified,  and  an  attempt  is  then  made  at  extra- 
judicial settlement,  since  there  is  no  access  to  courts  at  the  present 
time  in  the  cases  where  the  insured  is  a  diplomat. 

Where  there  is  no  insurance  I  understand  the  State  Department — 
if  this  is  brought  to  their  attention — uses  its  good  offices  to  try  to 
seek  some  kind  of  settlement. 

Senator  Metzenbaum.  You  say  there  is  no  access  to  the  courts. 
Actually,  there  is  access  to  the  courts,  is  there  not,  subject  only  to 
the  raising  of  the  defense  of  diplomatic  immunity?  A  suit  can  be 
filed.  Certainly  there  is  no  prohibition  against  that. 

Mr.  RiSTAU.  Senator,  as  long  as  we  retain  the  1790  statute  on  the 
books,  forgive  me,  suit  cannot  be  filed  in  the  ordinary  courts.  That 
statute  provides  that  anyone  who  attempts  to  bring  a  suit  against  a 
foreign  diplomat  or  minister  is  "a  violator  of  the  laws  of  nations." 
Anyone  who  participates  in  that  endeavor — ^the  suitor,  the  marshal, 
conceivably  even  the  judge — is  a  "violator  of  the  laws  of  nations  and 
a  disturber  of  the  public  repose." 

I  thank  you  very  much  for  raising  that  point.  That  is  one  more 
reason  why  the  1790  statute  has  got  to  come  off  the  books.  So  the 
short  answer  is,  right  now  you  cannot  bring  suit. 

Senator  Metzenbaum.  Did  not  Mr.  Blumberg  bring  a  suit  on 
behalf  of  his  wife,  and  there  was  a  cross  petition  on  the  part  of 
the  defendant  ?  What  happened  in  that  case  ?  He  ip  our  next  witness. 

Mr.  RiSTAu.  Forgive  me,  Senator,  I  am  not  familiar  with  the 
details  of  that  suit. 

Senator  Metzenbaum.  Do  you  anticipate  any  special  problem? 
Do  you  see  it  as  increasing  the  amount  of  damages  ? 

Mr.  RisTAU.  I  do  have  some  experience,  Mr.  Chairman,  with 
what  happens  in  Europe.  As  a  matter  of  fact,  I  have  discussed 
this  problem  ever  since  this  legislation  was  proposed  last  year 
and  considered  by  the  House.  I  have  discussed  it  with  some  of 
my  European  colleagues,  and  they  simply  do  not  understand  the 
problem  which  we  have  in  this  country. 

Certainly  in  Western  Europe,  it  has  been  traditional  that  a 
member  of  the  diplomatic  community,  like  any  other  operator 
of  vehicles,  must  take  out  liability  insurance,  otherwise  he  does 
not  drive. 

In  the  vast  majority  of  European  countries,  you  have  in  addi- 
tion a  provision  for  direct  action  against  the  insurance  carrier. 
You  may  name  the  tort-feasor's  insurer  as  a  defendant.  Seem- 
ingly the  practice  has  now  developed  in  Europe  for  lawsuits 
to  be  brought  directly  against  the  insurance  carriers,  so  the 
whole  problem  of  diplomatic  immunity  of  the  insured  simply 
does  not  exist.  They  have  no  problem  with  it. 

Senator  Metzenbaum.  Mr.  Ristau,  I  would  appreciate  your  ad- 
vising us  who  under  the  convention  would  continue  to  retain 
complete  immunity,  who  would  have  limited  immunity,  and  who 
would  have  none  at  all. 

Mr.  Ristau.  Mr.  Chairman,  the  convention  sets  up  three  cate- 
gories of  diplomatic  agents. 
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In  the  first  category  are  the  ambassadors  and  the  high-ranking 
members  of  a  diplomatic  mission.  They  are  referred  to  in  the 
convention  as  diplomatic  agents.  Under  article  31,  diplomatic 
agents  possess  absolute  immunity  from  criminal  jurisdiction  of 
our  courts  and  possess  almost  total  immunity  from  the  civil 
jurisdiction  of  our  courts.  The  Vienna  Convention  spells  out — in 
article  31 — the  three  exceptions  to  civil  imm.unity;  first,  diplomatic 
agents  can  be  sued  civilly  with  respect  to  a  real  action  with  regard 
to  privately  owned  real  estate.  Second,  they  can  be  sued  personally 
in  an  action  relating  to  a  succession  matter;  and  third,  they  can  be 
sued  personally  in  an  action  relating  to  professional  or  commercial 
activities  that  such  diplomatic  agents  may  carry  on  in  this  country 
outside  their  official  functions. 

The  third  exception,  Mr.  Chairman,  is  probably  meaningless,  be- 
cause another  provision  of  the  convention,  article  42,  prohibits  them 
from  carrying  on  any  commercial  activity  for  personal  profit  while 
they  are  diplomatic  agents. 

So,  for  all  practical  purposes,  diplomatic  agents  and  their  fam- 
ilies will  continue  to  enjoy  absolute  immunity  from  civil  and  crim- 
inal jurisdiction. 

The  second  categorv  comprises:  "members  of  the  administrative 
and  technical  staff."  Wlien  it  comes  to  civil  jurisdiction,  they  enjoy 
immunity  only  with  respect  to  acts  which  they  perform  in  the 
course  of  their  official  duties.  With  respect  to  criminal  jurisdiction, 
they  retain  absolute  immunity. 

The  third  category  are  "members  of  the  service  staff."  They  enjoy 
only  a  functional  civil  and  criminal  immunity;  that  is,  imm.unity 
with  respect  to  acts  performed  in  the  course  of  their  official  duties. 

I  believe  the  subcommittee  has  available  to  it  the  figures  compiled 
by  the  Protocol  Office  which  were  also  inserted  in  the  hearings  be- 
fore the  House  last  year.  The  figures  indicate  that  as  of  late  1977, 
there  are  about  7,800  foreign  diplomats  and  their  families  who  would 
fall  into  the  first  category.  There  are  about  10,000  members  of  the 
diplomatic  community  and  their  families  who  would  fall  into  the 
second  category — members  of  the  admini-^trative  and  technical  staff — 
and  there  are  aliout  1 .000  members  of  the  service  staff  who  would 
fall,  under  my  formulation,  into  the  third  category. 

Senator  Metzenbauivi.  Thank  you  very  much,  Mr.  Ristau.  We 
may  be  back  to  you  as  we  pi-oceed  forward  on  this  matter.  We  are 
very  grateful  to  you  for  your  testimony. 

Mr.  RisTAU.  Thank  you,  Mr.  Chairman. 

Senator  Metzenbaum.  Mr.  Blumberg? 

TESTIMOITY  OF  LAV7RENCE  S.  BLUMBEEG,  ESQ. ;  ACCOMPANIED  EY 

MS.  ROSIN  LYNN 

jMr.  Blumberg.  Good  morning,  Mr.  Chairman.  I  am  Lawrence 
Blumberg.  I  am  an  attorney  in  New  York  City.  Seated  beside  me 
is  my  wife,  Robin  Lynn. 

It' is  a  great  pleasure  to  testify  on  the  proposed  legislation  to 
modify  the  rules  of  diplomatic  immunity.  I  would  like  to  focus  my 
testimony  on  S.  1257— Senator  Mathias'  bill — which  would  require 
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all  members  of  tlie  diplomatic  community  to  carry  automobile  lia- 
bility insurance  and  would  permit  direct  action  against  the  insurer 
of  a  diplomat.  I  am  certain  that  no  one  can  testify  more  poignantly 
than  I  about  the  need  for  this  law. 

My  wife  and  I  are  victims  of  the  abuses  that  S.  1257  is  designed 
to  remedy.  We  ha^-e  suffered,  not  only  from  an  accident  with  a  "dip- 
lomat," but  from  the  total  legal  barrier  against  recovering  from  any 
of  the  automobile  liability  policies  that  were  in  force  at  that  time. 
On  November  24,  1974,  my  wife's  car  was  struck  broadside  in 
Arlington,  Ya.,  by  a  car  driven  by  a  Mrs.  Mendes.  Robin  was  taken 
to  the  hospital  unconscious  where  she  spent  3  weeks,  including  a 
week  in  intensive  care.  Fortunately,  she  has  now  fully  recovered. 
Mrs.  Mendes  was  not  seriously  injured.  The  police  report  on  the 
accident  did  not  reveal  Mrs.  Mendes'  employer  or  any  special  status. 
It  did  indicate  that  Mrs.  Mendes'  automobile  was  fully  insured  by 
Goico, 

Geico  rejected  our  claim  for  damages,  which  exceeded  $10,000  in 
out-of-pocket  losses.  We  also  discovered  that  Mrs.  Mendes  had  en- 
gaged an  attorney  to  sue  us.  We  then  hired  a  lawyer  and  filed  suit 
against  Mrs.  Mendes  in  the  Circuit  Court  of  Arlington,  Va.  Geico 
appeared  on  Mrs.  Mendes'  behalf  and  shortly  thereafter,  Mrs. 
blendes,  through  her  personal  attorney,  filed  a  counterclaim  against 
Robin,  claiming  that  Robin  caused  the  accident  and  demanding 
$240,000  in  damages.  At  this  point  we  still  had  no  reason  to  suspect 
that  our  matter  was  any  difi'erent  from  an  ordinary  accident  case. 

Pretrial  proceedings  continued  for  about  1  year  and  a  trial  date 
of  March  17,  1976  was  finally  set.  We  had  scheduled  the  depositions 
of  the  parties  for  approximately  3  weeks  prior  to  trial.  At  these 
depositions,  it  apparently  became  clear  to  Mrs.  Mendes  and  to  her 
attorney  that  her  case   was  weak. 

Therefore,  at  the  conclusion  of  the  depositions,  Mrs.  Mendes' 
attorney  revealed  to  us  that  because  his  client  was  a  secretary  in 
the  Brazilian  Embassy,  she  was  entitled  to  diplomatic  immunity, 
and  that  our  case  would  be  dismissed.  Immediately  thereafter.  Mrs. 
]\rendes  voluntarily  dropped  her  claim  against  Robin.  Geico,  assert- 
ing Mrs.  Mendes'  diplomatic  immunity,  then  moved  to  dismiss  our 
action. 

Several  arguments  were  put  forth  by  Geico — that  Mrs.  Mendes 
was  an  immune  diplomat  and.  therefore,  could  not  be  sued,  that  only 
the  Supreme  Court  of  the  United  States  would  have  jurisdiction  in 
this  matter  and  that,  under  22  U.S.C.  section  253,  we  had  committed 
a  crime  by  maintaining  this  action  against  a  diplomat.  We  opposed 
the  motion  on  numerous  grounds,  particularly  that,  by  asserting^  a 
legal  claim  against  us,  Mrs.  Mendes  had  waived  her  right  to  claim 
diplomatic  immunity  in  the  case.  Furthermore,  we  offered  to  amend 
our  complaint  and  only  seek  recovery  from  Geico,  thereby  absolving 
Mrs.  Mendes  of  any  personal  liability. 

The  Arlington  court  rejected  our  argument  and  the  dismissal  of 
our  action  was  upheld  on  appeal  to  the  Supreme  Court  of  Virginia. 
I  am  submitting  a  copy  of  our  appeal  brief  for  your  record. 

Senator  Metzexbaum.  Without  objection,  it  will  be  inserted  in  the 
record. 
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[The   appeal  brief  referred  to  will  be   found  on  p.   118  of  the 

ai^pendix.] 

Mr.  Blumberg.  We  still  felt  that  we  might  have  another  remedy. 
We  sought  payment  from  our  own  automobile  liability  insurance 
carrier— Fireman's  Fund— claiming  that,  as  a  result  of  Geico's 
having  successfully  had  our  action  dismissed,  Mrs.  Mendes  was  an 
uninsured  motorist"  within  the  meaning  of  the  Virginia's  uninsured 
motorist  statute.  That  statute  requires  insurers  to  provide  covera^re 
for  their  policyholders  in  cases  where  another  carrier  has  denied 
coverage  for  any  reason  whatsoever.  Once  again,  our  action  was  dis- 
missed by  the  Circuit  Court  of  Arlino-ton  and  appeal  was  denied. 
Thus,  we  were  left  with  no  remedy  for  our  damarres. 

Mrs.  Mendes,  an  embassy  secretary  with  no  diplomatic  functions, 
successfully  had  used  her  diplomatic  immunity  as  both  a  sword  and 
a  shield.  She  refrained  from  revealing  her  special  status  as  long 
as  she  had  a  hope  of  recovering  from.  us.  When  it  became  aDt^arent 
that  a  judgment  or  settlement  favorable  to  Mrs.  Mendes  was  unlikely, 
she  immediately  asserted  her  immunity  to  block  our  claim. 

Thus,  she  had  the  advantage  of  risk-free  legislation.  I  need  not 
tell  you  that  this  is  both  grossly  unfair  and  a  perversion  of  the  prin- 
ciples of  diplomatic  immunity.  More  disturbing,  however,  is  the  role 
of  the  insurance  companies. 

^  Although  all  parties  were  fully  insured,  no  insurer  could  be  held 
liable  for  our  damages.  The  insurance  companies  were  able  to  bene- 
fit from  the  diplomatic  immunity  of  their  insured.  In  fact,  it  would 
seem  to  us  that  Geico  was  taking  Mrs.  Mendes'  premiums  under 
false  pretenses,  since  it  would  be  immune  from  all  claims. 

S.  1257  would  remedy  this  situation,  and  I  endorse  it.  The  bill 
recognizes  that  merely  requiring  a  diplomat  to  carry  insurance  is  no 
guarantee  of  recovery.  Rather,  since  under  existing  law  no  diplo- 
mat may  be  personally  sued,  the  bill  permits  direct  action  against  the 
insurer.  Furthermore,  since  the  law  cannot  now  command  a  diplomat 
to  testify  in  court  or  to  take  any  other  action,  the  bill  would  pro- 
hibit the  insurer  from  asserting  any  defense  based  upon  the  doctrine 
of  diplomatic  immunity. 

This  provision  would  bar  any  defense  based  upon  a  diplomat's 
breach  of  his  policy  obligation  "to  cooperate  with  his  insurer  or  to 
raise  any  other  provision  of  the  contract  which  involves  the  diplo- 
mat. Without  this  section,  insurance  coverage  would  remain  the 
charade  it  was  in  our  case,  since  no  diplomat  would  have  any  desire 
or  incentive  to  cooperate  with  his  insurer. 

While  I  believe  that  section  4(a)(2)  covers  these  points,  I  rec- 
ommend that  more  explicit  language,  such  as  that  found  in  H.R. 
7679,  be  substituted. 

Section  1364(b),  which  would  be  created  by  H.R.  7679  states: 

In  any  action  brought  under  subsection  (a),  it  shall  not  be  a  valid  defense 
that  the  insured  is  immune  from  suit,  that  the  insured  is  an  indispensable  party, 
or,  in  the  absence  of  fraud  or  collusion,  that  the  insured  has  violated  a  term 
of  the  contract,  unless  the  contract  was  cancelled  before  the  claim  arose. 

However,  I  believe  that  S.  1257  is  superior  to  H.R.  7679  because 
it  requires  a  diplomat  to  carry  insurance.  The  House  proposal  merely 
refers  to  cases  where  a  diplomat  chooses  to  carry  insurance. 
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I  have  received  a  copy  of  Geico's  comments  upon  H.R.  7679  dated 
October  5,  1977.  I  only  this  morning  received  a  copy  of  Geico's  testi- 
mony. I  am  interested  to  note  that,  while  Geico  states :  "We  are  in 
favor  of  the  concept  that  insurance  companies  should  not  be  able  to 
plead  their  insured's  diplomatic  immunity  as  a  defense,"  Geico  is 
the  same  company  that  subjected  us  to  the  expense  of  1  year's  litiga- 
tion before  pleading  diplomatic  immunity  to  deny  us  any  recovery. 
Indeed,  Geico  was  the  main  beneficiary  of  Mrs.  Mendes'  immunity. 

The  insurance  industry's  insistence  on  treating  insured  diplomats 
the  same  as  all  American  citizens  would  destroy  the  effect  of  this 
legislation.  It  is  precisely  because  diplomats  are  different  that  the 
special  policy  defenses — such  as  failure  to  cooperate — must  be  fore- 
closed to  the  insured. 

I  would  like  to  comment  briefly  upon  the  other  legislation  that 
is  before  this  subcommittee.  Numerous  bills — S.  476,  S.  1256,  H.R. 
7819 — would  abolish  the  1790  Diplomatic  Immunity  Statutes  and 
conform  U.S.  practice  with  the  recently  ratified  Vienna  Convention 
on  Diplomatic  Relations.  This  would  remove  the  most  severe  and 
anachronistic  provisions  of  the  diplomatic  immunity  law,  and  I  be- 
lieve that  this  proposal  has  nearly  universal  support. 

I  have  trouble  accepting  the  legislation,  especially  H.R.  7819, 
which  would  give  the  President  great  discretion  over  whether  to 
grant  more  or  less  favorable  treatment  to  a  diplomat  than  the  Vienna 
Convention  allows,  I  prefer  to  allow  the  international  standards  set 
forth  in  that  treaty  to  serve  as  our  guide  in  granting  diplomatic 
privileges. 

Finally,  there  are  the  bills  that  would  establish  a  Federal  fund  to 
reimburse  victims  of  diplomatic  immunity  where  they  can  have  no 
other  recourse  under  law.  This,  I  believe,  must  be  the  heart  of  our 
policy  on  diplomatic  immunity.  If  the  Government  feels  that  it  is 
necessary  to  grant  certain  extraordinary  privileges  to  foreign  na- 
tionals to  promote  our  foreign  policy,  then  it  must  also  assure  that 
no  American  citizen  is  injured  by  these  privileges.^ 

The  creation  of  a  Federal  fund  and  administrative  machinery  to 
act  upon  claims  would  accomplish  this  result.  The  fund  created  in  S. 
1257  would  be  limited,  as  is  the  scope  of  the  legislation,  to  auto- 
mobile accident  cases.  S.  478  would  encompass  all  unsatisfied  claims 
against  diplomats.  However,  that  bill  would  deny  reimbursement  to 
victims  whose  claims  arose  prior  to  the  effective  date  of  the  legisla- 
tion. I  see  no  reason  why  this  legislation  could  not  cover  existing 
claims,  subject  to  a  reasonable  statute  of  limitations. 

The  fund  created  in  S.  1257  covers  all  claims  within  the  past  5 
years,  and  I  believe  that  this  is  a  reasonable  provision. 

Mr.  Chairman,  my  wife  and  I  have  been  initiated  into  the 
Kafkaesque  world  of  diplomatic  immunity.  We  have  been  barred 
from  proceeding  against  the  "diplomat,"  her  insurance  company,  or 
our  own  insurance  company.  Our  own  Government  has  not  even 
come  to  our  aid.  Robin  and  I  were  fortunate  that  she  has  recovered 
reasonably  well,  and  we  are  not  devastated  financially  by  the 
accident. 

Other  victims  of  diplomatic  immunity — such  as  Dr.  Halla  Brown^ 
have  more  traffic  tales. 
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I  am  thankful  that  tlie  Congress  is  considering  comprehensive 
action  to  insure  justice  for  both  diplomat  and  American  citizen.  I 
offer  you  my  continued  complete  cooperation. 

Thank  you.  Senator. 

Senator  Metzenbaum.  Mr.  Blumberg,  thank  you  very  much  for  a 
very  explicit  and  lucid  statement  as  to  the  problem — particularly 
your  own  problem. 

T  have  some  questions.  But  f ranklv.  I  think  the  hearing's  purpose 
•would  be  better  served  if  we  heard  from  Geico  and  some  of  the 
other  insurance  companies. 

Since  the  hour  is  beginning  to  grow  late,  let  me  say  that  I  think 
your  statement  very  adequately  covers  the  problem.  Now  I  would 
like  to  find  the  solutions — some  of  which  may  be  provided  for  in 
this  legislation.  My  understanding  is  that  Geico  appears  here  in 
opposition  to  some  portions  of  it. 

Without  disrespect  to  vou,  but  with  gratitude  for  your  being  here 
with  us  and  spelling  this  out.  and  making  our  record  compete,  I 
think  I  am  going  to  hear  from  Geico  at  the  present  time.  I  think  you 
will  find  their  testimony  of  interest. 

Thank  you  very  much,  and  we  are  glad  you  have  fully  recovered^ 
Ms.  Lynn. 

Ms.  Ltnn.  So  am  I.  Thank  vou. 

Senator  Metzenbaum.  We  will  now  hear  from  Mr.  Stacy  L.  Wil- 
liams, assistant  vice  president  and  associate  legislative  counsel  of 
Government  Employees  Insurance  Co.  who.  I  understand,  is  accom- 
panied by  John  Nangle.  Washington  counsel  of  the  National  Associ- 
ation of  Independent  Insurers.  Are  those  two  gentlemen  here? 

Please  take  the  stand. 

TESTIMONY  OF  STACY  L.  WILLIAMS,  ASSISTANT  VICE  PEESIDENT 
AND  ASSOCIATE  LEGISLATIVE  COUNSEL,  GOVERNMENT  EMPLOY- 
EES INSURANCE  COMPANY;  ACCOMPANIED  BY  JOHN  NANGLE, 
WASHINGTON  COUNSEL,  NATIONAL  ASSOCIATION  OF  INDEPEN- 
DENT INSURERS 

Mr.  WiLTJAMS.  Yes,  Mr.  Chairman,  I  have  a  statement. 

Senator  Metzenbaum.  I  notice  your  statement  is  a  rather  lengthy 
one.  The  entire  statement  will  be  accepted  for  the  record,  but  thft 
subcommittee  would  appreciate  it  if  you  would  be  good  enough  to 
summarize  rather  than  read  it  in  its  entirety. 

[The  prepared  statement  of  Mr.  Williams  follows  his  testimony.] 

Mr.  WiL-LTAMS.  I  will  be  delighted  to — I  will  paraphrase  it  and  be 
through  in  approximately  10  minutes. 

With  me  is  John  Nangle,  Washington  counpol  of  NAII.  I  am 
representing  both  Geico  and  XAII,  of  which  Geico  is  a  member, 
with  reference  to  several  bills  concerning  diplomatic  immunity  and 
methods  of  compensating  injured  parties  in  their  claims  against 
such  diplomats. 

Geico  is  one  of  the  largest  automobile  insurers  in  the  countrv.  It 
it  the  largest  automobile  insurer  in  the  District  of  Columbia  and  one- 
of  the  largest  in  the  States  of  Maryland,  New  York,  and  Virginia. 
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These  jurisdictions  presumably  contain  the  bulk  of  foreign  nationals 
enjoying  diplomatic  immunity. 

It  is  estimated  the  XAII-member  companies  write  approximately 
50  percent  of  the  insured  automobiles  in  the  United  States,  Thus, 
I  am  speaking  for  a  very  substantial  segment  of  the  automobile  in- 
surance industry  in  America. 

At  the  outset,  we  express  our  firm  conviction  that  legislation  is 
needed  to  provide  for  a  reparations  system  which  would  allow  for 
fair  and  just  compensation  to  those  innocent  victims  suffering  injury 
and  damage  at  the  liands  of  foreign  diplomats  enjoying  diplomatic 
immunity  who  either  will  not  or  cannot  respond  to  a  just  claim. 

We  recognize  the  importance  and  necessity  of  the  diplomatic  im- 
munity concept  in  the  relations  among  civilized  nations,  although 
we  suspect  that  there  are  many  enjoying  diplomatic  immunity  under 
the  present  laws  who  do  not  warrant  such  status. 

For  that  reason,  we  favor  Senator  Mathias'  bill — S.  1256 — simply 
establishing  the  Vienna  Convention  on  Diplomatic  Relations  as  the 
basis  for  diplomatic  privileges  and  immunities  in  the  United  States, 
as  opposed  to  H.R.  7819,  as  passed  by  the  House  of  Representatives. 

We  do  object  to  the  compulsory  liability  insurance  requirement 
provision  in  H.R.  7819  for  reasons  which  will  be  discussed  further 
in  this  statement. 

However,  my  remarks  today  will  be  addressed  principally  to  the 
question  of  what  type  of  reparations  system  should  be  provided. 

The  pending  measure  which  promises  to  provide  the  fairest  and 
least  complicated  system  of  reparations  for  these  innocent  injured 
victims  is  Senator  Hathaway's  bill — S.  478. 

This  bill  simply  provides  for  compensation  by  the  United  States 
through  a  fund  to  be  administered  by  a  Bureau  of  Claims  Against 
Foreign  Ministers  and  Diplomats  of  the  Department  of  State. 

The  bill  has  the  virtue  of  avoiding  the  myriad  practical  and  tech- 
nical problems  inherent  to  a  system  of  mandatory  private  insurance 
policies,  and  the  circuitous  methods  necessary  to  collect  under  that 
system,  and  to  pursue  a  remedy  through  the  courts  when  the  real 
party  in  interest  cannot  be  a  party  and  be  served  with  judicial 
process. 

Senator  Metzenbaum.  Let  me  ask  you  at  that  point,  since  it  is 
such  a  contradiction  and  difficult  for  me  to  understand :  How  do  the 
National  Association  of  Independent  Insurers  and  Geico  explain 
their  strong  support  for  the  Government  to  go  into  the  insurance 
business  in  this  particular  instance,  when  I  am  certain  that  as  a  gen- 
eral policy  rule,  you  totally  oppose  Government  intervention  into 
the  insurance  industry,  or  any  other  business  for  that  matter?  Is 
that  not  a  contradiction? 

Mr.  Williams.  No,  I  do  not  think  it  is.  Senator.  We  do  not  con- 
sider the  fact  that  there  would  be  a  bureau  of  claims  to  compensate 
those  people  as  going  into  the  insurance  business. 

We  think  that  this  is — in  the  broad  perspective  of  the  number  of 
innocent  victims  in  the  country — a  relatively  small  segment.  In  view 
of  the  nature  of  the  principles  involved,  we  do  not  think  that  there 
can  be,  without  some  exhaustive  and  detailed  and  complex  legisla- 
tion, a  sensible,  workable,  and  practical  insurance  mechanism  that 
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would  take  the  place  of  a  compensation  fund.  No.  1 :  and.  No.  2.  we 
think  this  is — as  Senator  Hathaway  has  stated — a  social  and  gov- 
ernmental problem,  and  not  one  that  should  be  imposed  upon  the 
insurance  industry. 

Senator  IVIetzenbatjm.  I  must  confess  that  I  am  just  flabbergasted 
that  the  insurance  industry  would  appear  before  this  subcommittee 
and  say:  "We  cannot  handle  this  particular  end  of  the  insurance. 
There  is  something  special  about  it." 

One  is  led  to  believe  and  wonder  whether  or  not  is  it  because  the 
risk  is  higher  in  this  kind  of  insurance,  or  something  of  that  kind. 

I  hear  so  often  on  the  floor  of  the  Senate  and  committee  hearings 
which  I  attend,  let's  get  the  Government  out  of  business  and  let's 
let  the  private  sector  do  it.  Here  is  the  insurance  industry  appearing 
before  this  subcommittee  and  saying,  "No,  here  is  a  special  instance 
in  which  we  want  you  to  become  involved." 

Call  it  what  you  may,  it  is  becoming  the  insurer.  You  can  call  it 
anythino;  you  want,  but  it  is  providing  a  method  of  compensating 
people  for  damages  to  property  or  personal  injury.  I  do  not  under- 
stand why  the  insurance  industry  would  want  the  Government  to  go 
into  this  business.  If  we  go  into  this  business,  should  we  not  make 
it  broader  ?  Should  we  not  go  into  the  insurance  business  generally  ? 
Wliy  should  we  do  something  for  diplomats  that  we  do  not  do  for 
the  people  of  this  country? 

There  are  a  lot  of  people  having  trouble  buying  insurance.  If  you 
were  here  a  couple  of  weeks  ago,  you  know  a  lot  of  people  are  having 
difficulty  buying  insurance.  Should  the  Government  just  go  into  the 
insurance  business?  Is  that  the  position  of  the  industry — whenever 
it  is  difficult  to  get  insurance  ? 

Mr.  Williams.  The  answer  is  categorically  no.  We  do  not  believe 
the  Government  should  go  into  the  insurance  business  under  any 
circumstances,  but  we  do  not  consider  this — as  I  stated  initially — 
to  be  a  problem  of  the  industry.  It  is  a  problem  of  the  Government. 

Senator  Metzenbaum.  What  difference  does  it  make  if  it  is  a 
problem  of  the  industry  or  the  Government  ?  The  fact  is  that  it  is  a 
problem.  It  is  a  problem  for  our  country.  You  ought  to  have  insur- 
ance, and  the  question  is:  Who  is  going  to  provide  the  insurance — 
the  private  sector,  or  the  public  sector? 

We  have  lots  of  problems.  We  have  problems  with  health  insur- 
ance. Should  the  insurance  industry  provide  it,  or  should  the  Gov- 
ernment ?  We  have  problems  of  this  kind  in  all  businesses. 

Here  you  are  appearing  before  us.  There  is  a  limited  number  of 
these  claims — the  number  of  people  who  would  be  covered  are  in 
the  thousands — and  you  are  telling  the  Government  to  take  over  this 
responsibility. 

Mr.  Williams.  Perhaps  it  is  simplistic.  But  in  any  event,  it  seems 
to  me  there  is  abundant  evidence  presented  in  House  Hearings  and 
here  that  there  are  multiple  problems  when  you  try  to  insure  that 
segment  of  business.  There  are  plenty  of  illustrations  of  that. 

The  extraordinary  nature  of  the  people  involved — the  diplomats — 
with  the  myriad  laws  surrounding  diplomatic  immunity  makes  this 
a  segment  of  the  business  that  we  do  not  particularly  care  to  insure^ 
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I  do  not  loiow  what  the  industry  figures  are  as  far  as  insuring 
diplomats  is  concerned.  I  heard  mentioned  that  75  percent  of  them 
are  insured.  I  rather  doubt  that. 

In  any  event,  if  there  are  provisions  made  for  the  diplomatic 
community,  in  my  view,  it  would  still  not  be  a  desii-able  form  of 
business. 

Mr.  Nangle  might  want  to  comment. 

Senator  Metzenbaum.  Fine.  When  you  answer,  Mr.  Nangle,  would 
you  be  good  enough  to  comment  also  on  the  fact  that  the  American 
Insurance  Association,  which  represents  one-third  of  the  Nation's 
automobile  insurance  market,  has  expressed  support  for  H.R.  7819 
with  its  provision  for  compulsory  insurance  in  their  testimony  before 
the  House  Judiciary  Committee  on  August  1,  1977?  How  do  you 
people  distinguish  your  position  from  their  position,  and  who  are 
you  as  compared  to  them  ? 

Mr.  Nangle.  Senator,  the  NAII  is  comprised  of  500  property  and 
casualty  insurance  companies  throughout  the  country.  We  are  char- 
acterized by  the  competitive  nature  of  our  companies.  We  write  about 
50  percent  of  the  auto  insurance  in  the  country. 

Our  association  is  made  up  of  companies  who  are  national  in  scope, 
like  Geico  and  some  others  I  do  not  want  to  mention.  I  could — 
Nationwide,  Allstate.  ISIost  of  our  companies  are  one-State  or  re- 
gional operators.  We  have  many  companies  in  Ohio,  for  instance. 
Nationwide  is  in  Ohio. 

Senator  Metzenbaum.  I  think  you  are  advocating  that  the  Govern- 
ment go  into  the  insurance  business? 

Mr.  Nangle.  Nationwide?  No,  they  are  not,  and  we  are  not  either, 
sir. 

Senator  IMetzenbaum.  That  is  what  this  gentleman's  statement 
suggests.  As  far  as  I  remember,  sitting  with  the  leaders  of  Nation- 
wide Insurance  Co.,  they  were  aghast  at  the  idea  that  if  there  were 
a  national  health  insurance  program,  the  insurance  companies  would 
not  be  permitted  to  run  the  whole  show. 

When  I  talked  about  the  possibility  of  the  Government  running  it, 
because  why  should  the  people  of  this  country  pay  the  insurance 
companies,  that  was  totally  forbidden  and  something  that  they  could 
not  tolerate. 

Here  they  are,  now,  through  you  testifying  that  this  particular 
category  of  insurance  should  not  be  provided  for  by  the  insurance 
industry.  It  ought  to  be  provided  for  by  the  Government. 

Mr.  Nanol"f.  Senator,  perhaps  the  private  insurers  who  write  health 
insurance  feel  that  they  can  do  it  more  efficiently  at  less  cost  than 
any  Government  entity. 

May  I  suggest  that  the  insurance  industry  has,  once  before,  been 
in  partnership  with  the  U.S.  Government  on  a  matter  that  is  so- 
called  insurance.  That  is  flood  insurance. 

Flood  insurance  was  an  uninsurable  risk  or  hazard.  The  only  way 
it  could  be  written,  and  there  certainly  was  a  public  need,  was  in 
partnei'ship  with  the  Government.  When  that  program  got  fairly 
successful,  things  began  to  happen,  and  the  bottom  line  there  is  that 
the  Government  took  it  over  lock,  stock,  and  barrel. 
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I  attended  the  so-called  redlining  hearings  that  you  chaired,  Mr. 
Chairman,  and  I  believe  the  testimony  there  showed  adequately  that 
■when  we  are  talkmg  about  the  insurance  business — that  business 
which  we  think  is  insurable — the  private  industry  has  taken  its 
responsibility  gravely,  has  written  in  the  assigned  risk  plans  and 
the  FAIR  plans  those  risks  which  are  very  undesirable  and  on  which 
they  have  lost  money  consistently.  They  have  taken  the  responsibility 
and  written  them. 

Senator  Metzenbaum.  Let  the  record  not  be  misconstrued.  I  do 
not  think  I  heard  the  testimony  and  arrived  at  the  same  conclusion 
that  you  did. 

Mr.  Nangt.e.  It  is  in  the  record. 

Senator  Metzenbaum.  I  understand  that  it  is  in  the  record,  but 
you  made  a  conclusion  as  to  what  those  hearings  showed,  and  I  think 
I  arrived  at  some  different  conclusion  as  to  whether  the  insurance 
industry  is  adequately  dealing  with  the  problems  we  were  discussing 
at  that  time.  That  is  the  subject  of  another  hearing,  and  I  will  not 
get  into  it  here. 

Mr.  Nangle.  Yes,  Senator.  I  just  wanted  to  point  out  that  the 
insurance  of  homes  and  automobiles,  which  is  in  the  normal  course 
of  insurance  business,  is  being  picked  up  by  the  so-called  assigned 
risk  plans  and  FAIR  plans. 

When  you  say  we  are  asking  the  Federal  Government  to  take  over 
an  insurance  function-^something  that  can  be  written  by  the  insur- 
ance business — ^that  is  not  true.  What  we  are  really  saying  is  that 
we  are  trying  to  solve  a  social  problem,  not  an  insurance  problem. 
As  such,  the  general  tax  revenue  should  be  the  source  from  which 
these  claims  are  paid. 

Senator  Metzenbaum.  Could  you  distinguish  for  me  between  a 
social  problem  with  reference  to  insurance  of  diplomats  and  a  social 
problem  with  reference  to  insuring  the  people  of  this  Country? 
Pai-ticularly  those  who  live  in  a  particular  community  who  cannot 
buy  insurance,  those  in  the  military  who  are  rated,  those  who  have 
particular  occupations,  those  who  have  particular  discriminatory 
problems  with  regard  to  their  sex.  or  other  kinds  of  discriminatory 
procedures.  "Wliere  do  you  make  the  distinction  that  this  is  a  social 
prol)lem  in  insuring  diplomats,  but  it  is  not  a  social  problem  with 
respect  to  insurance  generally  for  the  people  of  this  country  ?  I  have 
great  difficulty  understanding  that. 

Mr.  Naxgle.  Senator,  there  was  testimony  on  both  sides  of  that 
fence.  With  regard  to  the  question  of  sex,  the  premiums  are  perhaps 
less  for  the  ladies  than  for  the  men,  and  that  upsets  certain  people. 

Senator  JNIetzenbaum.  We  have  been  hearing  from  Men's  Lib  on 
that. 

Mr.  Nangle.  Senator,  my  point  is  that  there  are  several  bills 
floating  around,  and  I  know  you  are  considering  the  bill  from  the 
House  Judiciary  Committee.  I  have  talked  to  your  staff,  and  I 
understand  that  consideration  is  being  given  to  all  of  the  bills. 

But  when  you  attempt  to  insure  a  diplomat — or  anyone — and  you 
say  that  that  party  does  not  have  to  become  a  defendant,  or  that 
when  the  party  is  sued  or  a  claim  is  made,  the  party  in  interest  is 
the  insurance  company — a  direct  action  statute — and  no  matter  what 
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tliat  tortfeasor  does,  he  can  fail  to  cooperate,  take  the  suit  papers  and 
throw  them  in  the  wastebasket,  or  actually  have  the  processes  of  the 
Federal  Government  come  down  and  make  them  criminally  liable  for 
suing  him. 

If  you  require  an  insurance  company  to  pay  or  investigate  a  claim 
without  any  cooperation  from  the  diplomat — interrogatories,  deposi- 
tions, even  appearing  in  his  own  behalf  and  cooperating  with  his 
defense— I  say,  Senator,  you  are  taking  that  out  of  the  insurance 
system. 

As  a  lawyer,  you  know  the  prejudice  when  such  a  thing  occurs, 
and  your  client  will  not  cooperate  with  you.  So  it  is,  in  that  sense, 
a  kind  of  sure  thing  payment. 

Senator  Metzenbaum.  Mr.  Nangle,  would  you  comment,  then,  on 
the  sure  thing  nonpayment  to  Mr.  Blumberg  in  connection  with  the 
Geico  case  where  ]Mrs,  Mendes  was  apparently  cooperating  and  fully 
involved  in  the  litigation.  She  was  a  party  to  depositions  and  was, 
herself,  filing  a  cross-petition.  Then,  after  a  certain  point  in  the 
case,  according  to  Mr.  Blumberg's  testimony,  things  became  difficult 
and  it  appeared  there  might  be  an  action  that  would  lie  against  Mrs. 
Mendes  which  Geico  would  be  liable  for.  Then,  and  only  then,  did 
Geico  assert  the  defense  of  diplomatic  immunity. 

Do  you  think  that  she  does  not  fit  on  both  sides?  Was  it  OK  for 
Geico  to  assert  the  defense  at  that  point? 

Mr.  Naxgle.  I  do  not  think  Geico  can  assert  the  defense.  I  be- 
lieve it  is  up  to  the  country  to  assert  the  defense.  However,  not 
knowing  the  facts  of  that  case,  I  will  make  one  observation.  I  will 
definitely  get  to  see  that  brief  that  Mr.  Blumberg  referred  to. 

I  would  like  to  say  that  the  defense  that  Fireman's  Fund  had 
under  the  uninsured  motorist's  provision,  is  open  to  question  to  me. 

Senator  Metzenbau^si.  The  courts  ruled  against  Mr.  Blumberg. 

Mr.  Nangle.  Yes,  sir.  I  would  be  interested  in  following  that  case 
up.  I  think  the  Blumberg  case  points  up  the  fact  that  a  fund  in  tlie 
statement  department  would  be  the  best  way  to  satisfy  the  claims 
of  our  citizens — certainly  not  through  the  private  insurance  mech- 
anisms. Mr.  Blumberg,  himself,  testified  to  that  effect. 

I  do  want  to  follow  up  on  the  case,  particularly  with  regard  to 
the  Fireman's  Fund  defense. 

Mr,  Williams  will  probably  want  to  comment  on  that  case  because 
he  is  working  on  it  on  a  day-to-day  basis. 

Senator  Metzenbaum.  Mr.  Williams,  I  am  sorry  that  I  cut  you  off. 
I  did  not  mean  to  do  that,  sir. 

Mr.  Willia:ms.  That  is  quite  all  right. 

We  might  ris  well  address  the  statement  of  ]Mr.  Blumberg  at  this 
point,  accepting,  for  the  sake  of  argument,  his  testimony.  I  know 
nothing  about  the  case  and  heard  nothing  about  it  until  he  men- 
tioned it  today. 

I  daresay  there  are  other  factors  in  the  case  that  might  shed  a 
little  more  light  on  the  situation.  However,  the  process  of  asserting 
diplomatic  immunity  is  not  a  decision  to  be  made  by  the  insurance 
company.  It  is  a  decision  to  be  made  either  by  the  individual  diplo- 
mat or  his  country  or  both.  I  understand  that  it  is  the  country, 
through  its  ambassador,  who  must  waive  diplomatic  immunity. 
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The  insurance  carrier  in  that  respect  is  bound  by  what  either  the 
country  or  the  individual  diplomat  does  in  that  respect.  Had  the 
diplomat — ^through  his  ambassador — waived  immunity  in  that  situa- 
tion, Geico  or  any  other  carrier  would  have  gone  in  and  defended 
him  like  any  other  private  individual. 

It  is  obvious,  under  insurance  law  and  under  the  insurance  con- 
tract, that  the  company  could  not  unilaterally  waive  diplomatic  im- 
munity. Had  it  done  so  and  a  judgment  had  been  rendered  in  excess 
-of  tlie  policy  limits,  the  company  would  undoubtedly  have  been  liable 
jpor  excess  iudjrment. 

Senator  Metzenbaum.  Mr.  Blumberg,  would  you  come  back  to  the 
table,  please. 

Under  what  circumstances  was  the  diplomatic  immunity  issue 
raised  ? 

_Mr,  Blumberg.  At  the  deposition,  Mrs.  Mendes'  personal  attorney 
said._  for  the  first  time,  "By  the  way,  my  client  has  diplomatic  im- 
munity, and  we  are  going  to  see  that  this  action  is  dismissed."  Very 
shortly  thereafter,  they  got  a  letter  signed  by  Mr.  Hampton  Davis 
^asserting  that  she  did  have  immunity  as  a  secretary  in  the  Embassy. 

Then  Mrs.  Mendes'  personal  attorney  dropped  the  counterclaim 
against  us,  and  Geico  went  into  court  and  sought  a  motion  to  dismiss, 
raising  as  its  grounds  Mrs.  Mendes'  immunity.  So  it  was  Geico  that 
was  asserting  it. 

Mr.  WHiLiAMS.  Geico  was  not  a  party  to  the  suit.  I  am  confident 
of  that  because  they  have  no  such  actions  in  Virginia.  Geico  may 
have  been  providing  counsel  under  the  terms  of  the  policy  to  the 
individual  diplomat  defendant.  Geico,  by  virtue  of  providing  coun- 
sel, does  not  necessarily  determine  whether  or  not  diplomatic  im- 
munity should  be  raised. 

Senator  Metzenbattm.  Geico  did  not  have  to  file  that  motion  to 
dismiss  on  the  basis  of  diplomatic  immunity,  unless  Geico  wanted  to. 

Mr.  Williams.  I  beg  your  pardon,  sir.  We  would  have  breached 
our  duty  to  our  policyholder  had  we  not  filed  such  motion. 

Senator  Metzembatjm.  What  duty  is  that? 

Mr.  Williams.  It  is  a  fundamental  duty  in  terms  of  the  policy 
that  requires  defense  of  the  insured.  If  there  is  a  valid  defense  in 
the  case,  and  the  insurance  carrier,  who  is  doing  the  defense  through 
independent  counsel,  does  not  pursue  that  defense  with  all  the  vigor 
it  can  muster,  it  is  guilty  of  bad  faith,  and  there  is  an  abundance 
of  law  in  this  country  holding  insurance  carriers  guilty  of  bad  faith 
and  thereby  making:  them  liable  for  the  entire  judgment  over  and 
above  the  policy  limits. 

So  it  is  fundamental  that  we  have  to  assert  all  defenses  that  are 
available. 

Senator  Metzenbattm.  You  are  saying  to  me  that  you  had  to  assert 
the  defense  of  diplomatic  immunity  ? 

Mr.  Williams.  Absolutely,  sir. 

Senator  Metzenbattm.  Well,  I  am  not  going  to  get  into  &  legalistic 
argument  with  you,  sir,  but  I  practiced  law  for  a  good  many  years 
before  I  came  here,  and  I  do  not  believe  that  that  is  what  your 
policies  require. 
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I  am  aware  of  the  fact  that  where  you  do  not  provide  an  adequate 
defense,  you  may  be  responsible  over  and  above  the  policy  limits.  I 
do  not  know  what  the  policy  limits  were  in  this  case.  But  it  seems  to 
me  that  the  fact  that  the  defense  was  not  raised  in  this  case  until 
the  counterclaim  or  cross-petition  was  dismissed,  Geico  filed  the 
motion  connected  with  it,  indicates  to  me  that  Geico  was  perfectly 
happy  to  avoid  obligation  under  the  policy.  You  also  have  an  obliga- 
tion under  the  policy  to  pay  or  indemnify  the  losses  legally  due. 

Mr.  Williams.  That  is  quite  correct. 

In  this  instance,  as  the  judgment  in  the  final  appeal  determined, 
there  was  no  legal  liability. 

Senator  Metzenbaum.  You  also  know  that  the  only  time  you  have 
an  obligation  over  and  above  the  policy  limits  is  where  you  have 
offered  to  settle  for  the  policy  limits.  The  law  does  not  read  that 
when  you  do  not  assert  a  defense,  you  are  responsible  over  and  above 
that. 

As  I  recollect,  and  I  was  in  some  litigation  on  this  subject,  if  you 
offer  to  settle  for  the  policy  limit  and  the  insured  will  not  let  you, 
then  you  may  have  a  problem  over  and  above. 

Do  you  know  anything  about  the  policy  limits  in  this  case,  Mr. 
Blumberg? 

Mr.  Blumberg.  No;  I  do  not.  I  would  note,  as  I  said  in  my  testi- 
mony, when  we  opposed  the  motion  to  dismiss  the  action,  we  offered 
to  amend  our  complaint  for  damages  to  only  the  limits  of  the  policy. 
Thus  we  would  not  seek  any  personal  liability  from  the  diplomat. 

So  it  is  not  a  question  of  their  trying  to  defend  her  personally. 
It  was  purely  the  policy  limits  at  that  point. 

Mr.  Williams.  Senator,  are  you  a  lawyer,  sir? 

Senator  Metzenbaum.  I  am. 

Mr.  Williams.  You  are  defending  your  client,  for  example,  and 
in  your  knowledge  of  the  law  and  liabilities  in  the  case,  determine 
that  you  have  several  defenses.  For  one  reason  or  another — mal- 
feasance, neglect,  or  whatever — you  neglect  to  assert  several  or  one 
of  those  defenses-^ 

Senator  Metzenbaum.  I  do  not  believe  it  would  have  been  mal- 
feasance, misfeasance,  or  nonfeasance  not  to  have  asserted  the  de- 
fense of  diplomatic  immunity.  This  case  was  pending  for  over  a 
year,  as  I  understand  it,  and  you  never  asserted  the  defense  prior 
to  that  time. 

Mr.  Williams.  I  do  not  know  what  the  circumstances  are  for  that 
reason.  I  am  surprised  at  that  myself,  because  it  is  what  they  should 
have  done  early.  Perhaps  they  were  justified,  perhaps  not. 

In  any  event,  I  will  stand  on  my  interpretation  of  the  law  through 
many  years  of  experience  in  this.  We  would  have  been  absolutely 
foolish  to  have  waived  the  diplomatic  immunity  status  of  the  policy- 
holder herself. 

Senator  Metzenbaum.  You  would  have  been  foolish,  perhaps,  from 
an  economic  point  of  view,  and  a  legalistic  standpoint.  But  I  feel 
certain  you  would  not  have  been  foolish  from  a  moral  standpoint. 

Mr.  Williams.  I  beg  your  pardon,  sir.  Insurance  companies  ope- 
rating on  the  basis  of  insurance  laws  and  contracts  do  not  pay  moral 
obligations. 
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Senator  Metzenbaum.  Why  do  you  write  insurance  on  diplomats, 
if  you  do  not  expect  to  pay?  Why 'did  you  take  this  woman's  money, 
if  you  did  not  expect  to  pay?  Is  that  not  immoral?  Is  it  not  almost 
illegal  ?  How  can  you  explain  that  ? 

Mr.  Williams.  When  an  applicant  comes  to  us  and  asks  for  in- 
surance, and  we  determine  that  they  are  a  diplomat  who  might  other- 
wise be  acceptable  as  a  policyholder  to  us,  we  would  explain  to  them 
that  there  are  certain  categories  of  rates  applicable  to  people  in  their 
ca^'^^orv. 

We  do  not  have  a  rating  structure  that  approves  a  lesser  rate  for 
those  who  might  have  diplomatic  immunity.  There  are'  so  few  of 
them,  and  it  is  such  a  narrow  classification  that  it  would  not  be  ap- 
proved generally  by  most  insurance  companies. 

Second.^  that  individual  understands  that.  I  am  quite  confident. 

Third,  in  every  case  where  Geico  is  involved  with  a  diplomat  in- 
sured of  ours,  our  standard  procedure  is  first  to  determine  from  their 
ambassador  or  embassy  or  governmental  representative  whether  or 
not  they  wish  to  waive  diplomatic  immunity.  That  is  determined  after 
the  fact  of  the  accident,  and  after  the  issuance  of  the  policy. 

If  they  do.  no  questions  are  raised  bv  Geico. 

We  do  not  believe  and  categorically  reject  the  argument  that  we 
are  taking  money  under  false  pretenses. 

Fourth,  I  would  like  to  reply  to  another  point  that  the  Senator 
made  for  making  payment  for  so-called  "moral"  obligations. 

Senator  ]\rETZEXBAUM.  I  never  asked  you  to  make  payments  for 
moral  obligations.  We  were  talking  about  the  raising  of  the  defense — 
whether  it  was  economically  to  your  advantage,  economically  right, 
legalistically  right,  or  whether  it  was  morally  right.  I  am  not'talking 
about  paying  out  money  for  moral  obligations.  I  am  sophisticated 
enough  to  know  that  you  do  not  do  that. 

It  seems  to  me  that  in  that  case,  raising  the  issue  a  year  after  the 
rasf  has  been  in  litiffntion.  or  raisinfr  on  a  motion  by  Geico  without 
having  been  instructed  to  raise  it — although  I  do  not  know  that,  and 
may  guess  is  that  you  do  not  either — there  really  is  a  question. 

I  would  like  you  to  advise  us  in  writing  as  to  the  exact  procedure 
you  followed  in  your  instructions  to  your  agents  relative  to  writing 
insurance  for  diplomats,  and  whether  or  not  they  must  go  to  their 
superior  and  ask  whether  it  is  intended  to  waive  diplomatic  im- 
munity, or  not. 

You  gave  some  testimony  a  moment  ago  that  I  have  some  difficulty 
in  comprehending.  I  wonder  if  it  is  truly  being  followed  as  company 
policy  in  every  instance. 

Vronld  you  be  good  enough  to  give  us  such  written  policy  or  instruc- 
tions thpt  von  liavo  "long  those  lines?  [See  p.  46.] 

Mr.  Williams.  We  do  not  have  agents,  in  the  first  place.  In  the 
second  place,  our  employees — this  is  through  a  survey  I  made  just 
last  week — here  in  tlie  District  of  Cohimbia,  are  instructed  when 
they  have  an  applicant  who  has  diplomatic  immunity  to  advise  the 
applicant  that  there  arc  certain  circumstances  under  which  they 
might  not  need  insurance. 

We  have  had  testimony  here  to  the  effect  that  certain  countries 
aro  more  prone  to  insist  that  their  diplomats  carry  insurance  than 
others. 
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Insofar  as  we  are  concerned,  they  arc  told  that  they  do  not  need 
insurance  if  they  are  going  to  assert  diplomatic  immunity. 

Senator  Metzexbaum.  I  Avoukl  like  to  see  some  confirmation  of 
that. 

Mr.  Williams.  I  do  not  know  if  it  is  in  writing  or  not. 

Senator  Metzenbauim.  There  must  be  company  policy  on  it.  What 
do  you  do — operate  through  a  telephone  call  ? 

Mr.  Williams.  We  have  employees — sales  clerks — who  provide  in- 
formation via  the  telephone  and  in  person. 

Senator  ]Metzexbaum.  I  am  sure  those  sales  clerks  operate  on  the 
basis  of  someone  instructing  them  how  to  make  inquiries  along  this 
line.  Someone  must  have  told  them  to  do  this,  and  I  would  like 
some  written  confirmation  of  this. 

Mr.  Williams.  Their  superior  is  telling  them  what  do  to  under 
certain  circumstances.  Whether  it  is  in  writing  or  not,  I  cannot  say. 

Senator  Metzenbaum.  If  it  is  not  in  writing,  will  you  get  it  in 
writing  from  your  superiors  who  have  so  indicated  that  this  is  the 
procedure  they  are  to  follow  ? 

Mr.  Williams.  I  will  advise  the  subcommittee  in  correspondence 
of  this  fact.  rScop.  46.] 

Senator  Metzenbaum.  I  notice  that  Senator  Hathaway  has  ar- 
rived. He  had  some  difficulty  with  the  snow.  He  has  to  preside  over 
the  Senate  at  12 :00. 

Mr.  Williams,  if  you  could  wind  up  your  testimony  rather  briefly, 
I  would  appreciate  it,  so  we  can  call  Senator  Hathaway. 

]Mr.  Williams.  I  assume  my  entire  statement  will  be  included  in 
the  record? 

Senator  Metzenbaum.  Yes ;  I  indicated  that. 

Mr.  Williams.  I  would  just  like  to  make  a  couple  of  other  points 
before  I  close. 

I  make  reference  in  my  statement  to  the  testimony  before  the 
House  committee  and  the  representative  from  the  Department  of 
Justice.  It  would  lead  one  to  believe  that  the  direct  action  statute 
was  a  popular  one  and  had  gained  wide  acceptance  in  the  several 
States.  I  stated  that  this  was  not  true. 

Today  I  heard  the  same  testimony  essentially  from  that  represen- 
tative quoting  from  "Couch  on  Insurance"  out  of  context,  I  believe. 

I  have  not  had  time  to  do  exhaustive  research,  but  I  have  done 
enough  of  the  citations  and  of  the  gentleman's  statement  before  the 
House  committee.  I  would  like  to  put  this  in  the  record. 

So  far,  only  two  States  have  full  direct  action  against  insurer 
statutes.  There  are  other  States  which  have  enacted  limited  direct 
action  statutes  of  one  sort  or  another.  However,  they  vary  a  great 
deal,  as  a  general  rule,  from  what  we  are  talking  to  here — that  is 
the  direct  action  against  insurer  before  judgment  is  rendered  against 
the  insured. 

For  example,  he  makes  reference  to  the  Arkansas  statute.  I  have 
looked  at  that  statute  and  it  apj)lies  only  to  policies  of  immune 
organizations  and  not  against  the  insurer  of  an  individual. 

The  Illinois  statute  does  not  allow  direct  action. 

The  Kansas  citation  is  not  relevant. 
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The  Ohio  statute  referred  to  allows  the  suit  against  the  insurer 
only  after  judgment.  This  is  fairly  standard. 

The  Rhode  Island  laws  referred  to  apply  only  if  service  cannot 
be  made  on  the  insured  and  only  upon  death  of  the  insured. 

Senator  Metzenbaum.  Mr.  Williams,  I  do  not  wish  to  rush  you, 
but  I  do  wish  to  call  Senator  Hathaway.  Would  you  be  good  enough 
to  give  us  a  memo  on  the  subject,  making  the  distinctions  with  regard 
to  the  Couch  citations  ? 

I  think  it  would  be  better — rather  than  rush  you  through  each  of 
the  States. 

Mr.  Williams.  I  only  had  one  more  State  to  mention — Tennessee, 
which  requires  only  that  the  policy  contain  provisions  that  the  in- 
sured's satisfaction  of  judgment  individually  not  be  a  condition 
precedent  to  suit  against  the  company. 

I  mention  those  to  illustrate  that  I  am  sure  what  Couch  was  refer- 
ring to  was  a  wide  variety  of  statutes  on  the  subject.  But  with  regard 
to  the  direct  action  afxninpt  the  insurer  that  we  are  talking  about 
today,  there  are  only  two  States.  Florida  had  done  this  same  thing 
by  judicial  decree  and  has  since  largely  overturned  it  by  statute  last 
year.  The  representative  did  not  choose  to  mention  that. 

Senator  Metzenbaum.  Thank  you  very  much,  Mr.  Williams  and 
Mr.  Nangle. 

Your  prepared  statement  and  the  policy  memo  will  be  inserted  in 
the  record  at  this  point. 

[The  information  referred  to  follows:] 

GOVEBNMENT   EMPLOYEES    InSUBAWCE   Co. 

Washington,  D.C.,  April  10,  1978. 
Keith  A.  O'DonNELt,, 
Counsel,    U.S.   Senate  Judiciary  Subcommittee  on  Citizens   and  Shareholders 

Rights  and  Remedies,  Russell  Senate  Office  Building,  Washington,  D.C. 
Re:   Diplomatic   Immunity  Legislation 

Dear  Mr.  O'Donnell:  Thank  you  for  your  letter  of  February  10,  1978  and 
your  proposed  amendment  to  H.R.  7819. 

The  subject  proposed  amendment  would  not  cure  any  of  our  objections  to 
H.R.  7819,  S.  1257,  and  H.R.  7679.  As  stated  in  my  testimony  and  statement 
before  the  Subcommittee  on  February  6,  1978,  we  are  strongly  opposed  to  any 
compulsory  insurance  requirement.  It  is  inordinately  expensive,  unworkable, 
and  compounds  the  problems  sought  to  be  corrected.  We  are,  of  course,  ada- 
mantly opposed  to  the  creation  of  any  right  of  direct  action  against  the  insurer. 
as  well  as  the  provision  in  some  of  these  bills  which  would  vitiate  the  standard 
terms  and  conditions  of  the  policy  contract  in  diplomatic  immunity  cases.  You 
recognize  this  latter  problem  in  your  attempt  to  deal  with  it  in  subsection  Ce) 
of  the  proposed  amendment.  However,  this  subsection  is  technically  defective 
and  would  additionally  create  cumbersome  and  expensive  procedures. 

At  the  risk  of  being  unduly  repetitive,  I  again  state  that  we  sincerely  believe 
S.  478  provides  the  best  mechanism  to  deal  with  this  problem.  Should  this  Con- 
gress not  agree  then  alternatively  we  feel  that  amendments  along  the  lines  set 
out  in  Exhibit  A  of  our  February  6,  1978  Statement  would  provide  the  best 
remedy. 

In  our  recent  telephone  conversation,  you  asked  for  my  response  to  requests 
stated  in  the  transcript  of  the  Subcommittee  hearing  on  this  subject.  As  I 
advised  you  then.  I  have  subsequently  investigated  within  our  Company  the 
statements  and  allegations  I  made  as  to  our  procedures,  and  I  now  advise  the 
record  that  my  statements  were  correct.  I  trust  this  will  be  suflBcient  for  your 
purposes. 

Sincerely, 

Stact  L.  Williams. 
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Prepared  Statement  of  Stacy  L.  Williams,  Assistant  Vice  President 
AND  Associate  Legislative  Counsel,  Geico 

Mr.  Chairman,  I  am  Stacy  L.  Williams,  assistant  vice  president  and  associate 
lei^islative  counsel  of  Government  Employees  Insurance  Co.  (Geico).  For  the 
purpose  of  this  hearing,  I  am  representing  both  Geico  and  the  National  Associa- 
tion of  Independent  Insurers  in  reference  to  several  bills  concerning  diplomatic 
immunity  and  methods  of  compensating  injured  parties  in  their  claims  against 
such  diplomats. 

Geico  is  one  of  the  largest  automobile  insurers  in  the  country.  It  is  the  largest 
automobile  insurer  in  the  District  of  Columbia  and  one  of  the  largest  in  the 
States  of  Maryland,  New  York,  and  Virginia.  These  jurisdictions  presumably 
contain  the  bulk  of  foreign  nationals  enjoying  diplomatic  immunity.  The  Na- 
tional Association  of  Independent  Insurers  (NAII),  of  which  Geico  is  a  mem- 
ber, is  a  voluntary  national  trade  association  of  some  411  insurers  of  all  types, 
both  stock  and  nonstock,  whose  membership  provides  a  representative  cross 
section  of  the  property  and  casualty  insurance  business  in  America.  It  is  esti- 
mated that  NAII  member  companies  write  approximately  50  percent  of  the 
insured  automobiles  in  the  United  States.  Thus,  I  am  speaking  for  a  very  sub- 
stantial segment  of  the  automobile  insurance  in  America. 

At  the  outset,  we  express  our  firm  conviction  that  legislation  is  needed  to 
provide  for  a  reparations  system  which  would  allow  for  fair  and  just  compen- 
sation to  those  innocent  victims  suffering  injury  and  damage  at  the  hands  of 
foreign  diplomats  enjoying  diplomatic  immunity  who  either  will  not  or  cannot 
respond  to  a  just  claim.  We  recognize  the  importance  and  necessity  of  the  diplo- 
matic immunity  concept  in  the  relations  among  civilized  nations,  although  we 
suspect  that  there  are  many  enjoying  diplomatic  immunity  under  the  present 
laws  who  do  not  warrant  such  status.  For  that  reason,  we  favor  Senator 
Mathias'  bill,  S.  1256,  simply  establishing  the  Vienna  Convention  on  Diplomatic 
Relations  as  the  basis  for  diplomatic  privileges  and  immunities  in  the  United 
States,  as  opposed  to  H.R.  7819  as  passed  by  the  House  of  Representatives.  We 
object  to  the  compulsory  liability  insurance  requirement  provision  in  H.R.  7819 
for  reasons  which  will  be  discussed  further  in  this  statement.  However,  my 
remarks  today  will  be  addressed  principally  to  the  question  of  what  type  of 
reparations  system  should  be  provided. 

The  pending  measure  which  promises  to  provide  the  fairest  and  least  compli- 
cated system  of  reparations  for  these  innocent  injured  victims  is  Senator  Hatha- 
way's  bill,  S.  478.  This  bill  simply  provides  for  compensation  by  the  United 
States  through  a  fund  to  be  administered  by  a  bureau  of  claims  against  foreign 
ministers  and  diplomats  of  the  Department  of  State.  This  bill  has  the  virtue  of 
avoiding  the  myriad  practical  and  technical  problems  inherent  in  a  system  of 
mandatory  private  insurance  policies,  and  the  circuitous  methods  necessary  to 
collect  under  that  system,  and  to  pursue  a  remedy  through  the  courts  when  the 
real  party  in  interest  cannot  be  a  party  and  be  served  with  judicial  process. 
This  bill  would  also  avoid  the  difficulty  and  costly  attempt  to  enforce  a  com- 
pulsory insurance  system  administered  by  individual  State  authorities.  No  such 
compulsory  insurance  system  in  force  today  has  satisfactorily  solved  the  prob- 
lem and,  indeed,  the  attempts  to  do  so  have  been  ineffective  and  inordinatel.y 
expensive.  Further,  there  would  still  remain  a  substantial  hurdle  the  insurer 
must  overcome  in  its  attempt  to  gain  the  assistance  and  cooperation  of  the  diplo- 
mat in  the  investigation  and  defense  of  the  claim.  Ambassadors  and  ministers 
traditionally  have  been  reluctant  to  assist  the  insurer  in  gaining  the  cooperation 
of  the  individual  insured  diplomat.  In  our  view,  this  entire  issue  of  providing 
just  compensation  to  these  innocent  victims  is  a  social  and  governmental  problem 
by  virtue  of  its  unique  nature,  and  not  one  to  be  imposed  upon  the  private 
insurance  industry,  which,  at  best,  can  only  partially  solve  the  problem.  If  S. 
478  is  enacted,  there  would  be  no  need  to  repeal  the  sections  of  the  United  States 
Code  referred  to  in  S.  476  nor  any  need  for  the  alternative  method  of  prosecut- 
ing a  claim  set  out  in  S.  477. 

The  two  pending  measures  relating  to  procedures  by  which  a  claim  can  be 
enforced  that  we  object  to  most  strenuously  are  Senator  Mathias'  bill.  S.  1257, 
and  H.R.  7679  presently  pending  in  the  House  of  Representatives.  These  two 
bills  provide,  among  other  things,  for  direct  action  against  the  insurer  of  the 
^liolomat  enjoying  immunity.  We  shall  assume  that  there  are  sound  foreign 
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policy  cousideratious  in  favor  of  retaining  immunity  from  .iudicial  process  fnr 
recognized  diplomats.  However,  we  are  strongly  opposed  to  any  law  which  would 
allow  this  immunity  to  be  circumvented  by  a  direct  action  against  insurers.  It 
is  contrary  to  the  common  law  precepts  upon  which  the  laws  in  the  several 
States  have  been  based. 

In  his  testimony  on  H.R.  7679.  before  a  subcommittee  of  the  Judiciary  Com- 
mittee of  the  House  of  Representatives,  the  representative  from  the  Department 
of  Justice  mistakenly  gave  the  impression  that  the  idea  of  a  direct  action  statute 
was  a  popular  one  and  gaining  wide  acceptance  among  the  several  States.  This 
is  not  true.  The  only  States  presently  having  full  direct  action  against  insurers 
statutes  are  the  "common  law"  State  of  Wisconsin,  and  the  State  of  Louisiana, 
whose  laws  are  founded  on  the  Napoleonic  Code  or  civil  law.  Our  experience 
with  litigation  in  these  States  is  burdensome  and  expensive,  and  we  do  not 
believe  the  statutes  serve  any  useful  purpose.  The  Department  of  Justice  repre- 
sentative also  quoted  at  length  from  the  opinion  of  the  Supreme  Court  of 
Florida  in  the  Shitigletoji  case  which  established  a  direct  action  against  in- 
surers in  Florida  by  judicial  decree  in  1969.  It  is  interesting  that  the  multifold 
problems  experienced  under  this  rule  in  Florida,  and  the  necessity  to  reduce  the 
cost  of  automobile  insurance  in  that  State,  caused  the  Florida  legislature  last 
year  to  exercise  great  wisdom  in  enacting  a  statute  effectively  overturning  the 
Shingleton  rule.  The  pertinent  section  of  that  statute  is  as  follows : 

§768.063.  Nonjoinder  of  liability  insurers. —  (1)  No  liability  insurer  shall  be 
joined  as  a  party  defendant  in  an  action  to  determine  the  insured's  liability; 
however,  each  insurer,  which  does  or  may  provide  liability  insurance  coverage 
to  pay  all  or  a  portion  of  a  judgment  which  might  be  entered  in  the  action,  shall 
file  a  statement  of  a  corporate  officer  setting  forth  the  following  information 
regarding  each  known  policy  of  insurance : 

(a)  The  name  of  the  insiirer. 

(b)  The  name  of  each  insured. 

(c)  The  limits  of  liability  coverage. 

(d)  A  statement  of  any  policy  or  coverage  defense  which  said  insurer  reason- 
ably believes  is  available  to  said  insurer  at  the  time  of  filing  the  statement. 

(2)  The  statement  required  under  subsection  (1)  shall  be  amended  immedi- 
ately upon  discovery  of  facts  calling  for  an  amendment. 

(3)  If  the  statement  or  amendment  indicates  that  a  policy  or  coverage  defense 
has  been  or  will  be  asserted,  then  the  insurer  may  be  joined  as  a  party. 

(4)  After  the  rendition  of  a  verdict,  or  a  final  judgment  by  the  court  if  the 
case  is  tried  without  a  jury,  the  insurer  may  be  joined  as  a  party  and  judgment 
may  be  entered  by  the  court  based  on  the  statement  required  by  this  section. 

C5)  The  rules  of  discovery  shall  be  available  to  discover  the  existence  and 
policy  provisions  of  liability  insurance  coverage. 

A  few  other  States  have  enacted  limited  direct  action  statutes  allowing  for 
joinder  of  the  insurer  as  a  defendant  to  a  restricted  and  inconsequential  degree. 

Tlie  rationale  for  not  allowing  a  direct  action  against  the  insurer  is  succinctly 
stated  in  the  recognized  authority  of  Appleman,  Insurance  Law  and  Practice, 
§  4861 : 

Many  liability  policies  contain  provisions  prohibiting  the  joinder  of  the  insurer 
with  the  policyholder  as  a  codefendant,  in  an  action  to  determine  the  insured's 
liability.  The  reason  for  such  a  clause  is  obviously  to  prevent  prejudice  to  the 
insurer  by  injecting  the  element  of  insurance  into  a  jury  trial,  in  deference  to 
what  is  believed  to  be  a  jury's  tendency  tyo  find  negligence  or  to  augment  the 
damages,  if  it  thinks  that  an  affluent  institution  such  as  an  insurance  company 
would  bear  the  loss.  Such  policy  provisions  have  been  uniformly  enforced  by 
the  courts.  And  even  in  the  absence  of  such  a  policy  provision,  many  cases  have 
held  that  the  insurer  may  not  be  joined  as  a  codefendant. 

For  further  authoritative  commentary  supporting  the  lack  of  acceptance  of 
the  direct  action  asainst  insurers  concept,  see  Robert  S.  Smith.  Direct  Actions 
by  Claimants  Against  Liability  Insurers,  FIC  Quarterly/fall  1976,  at  page  60: 

The  concept  of  direct  action  against  liability  insurers  remains  a  minority 
view  in  this  country.  With  more  than  45  years'  experience  in  Louisiana  and 
Wisconsin,  no  other  State  has  adopted  a  direction  action  statute  of  equally  broad 
apnli.-'ability.  There  has  been  no  headlong  rush  to  embrace  the  more  recent  *  *  * 
(direct  action  judicial  decisions)  *  *  *  But  Despite  no  substantial  erosion  of 
the  majority  view,  it  must  be  expected  that  litigants  will  continue  to  press  for 
adoption  of  existing  and  perhaps  new  judicial  theories  to  facilitate  claimant 
access  to  liability  insurance  proceeds. 


49 

Tlie  effect  of  money  damages  awarded  against  a  "target  defendant"  is  axio- 
matic under  our  system  of  laws.  There  is  little  dispute  that  an  insurance  com- 
pany is  a  "target  defendant."  We  know  also  that  excessive  awards  have  a  pro- 
found effect  on  the  seemingly  ever  increasing  cost  of  insurance,  although  it  is 
impossible  to  measure  such  impact  as  was  noted  in  the  following  statement  from 
Robert  S.  Smith's  article,  Direct  Actions  by  Claimants  Against  Liability  In- 
surers. FIC  Quarterly/fall  197G,  at  page  63: 

If  "insurance  verdicts"  are  an  element  of  the  cost  and  availability  problem, 
there  probably  is  no  wav  to  measure  the  impact.  Any  attempt  to  compare  States 
with  differing  legislative  and  judicial  climates  poses  serious  problems  of  credi- 
bility. There  are  simply  too  many  variables  contributing  to  the  end  result.  But 
inability  to  pinpoint  precise  effects  should  not  be  a  deterrent  to  a  reappraisal  of 
any  element  of  public  policy  w^iich  might  be  identified  as  contributing  to  a 
problem  which  demands  remedial  attention. 

No  reasonable  person  would  suggest  anything  less  than  a  balanced  system  of 
fair  reparations  to  deserving  claimants,  and  liability  insurance  should  play  an 
important  role.  The  mechanism  must  be  efficient  and  must  not  be  abused  if 
reasonable  costs  are  to  be  fairly  spread  over  a  broad  base  of  contributors.  If 
affordability  and  availability  of  liability  insurance  are  impaired  by  questionable 
statutes  or  judicial  theorites.  the  beleaguered  consumer  is  entitled  to  every 
effort  which  may  bring  relief. 

In  the  event  this  committee  regrettably  decides  to  act  unfavorably  on  S.  478, 
then  we  would  urge  you  to  amend  S.  1257  by  removing  the  direct  action  provi- 
sion along  the  lines  we  recommend  for  amending  H.R.  7679  as  reflected  in 
exhibit  A  attached  hereto.  This  amendment  embraces  the  concept  that  while  the 
diphtmat  tortfeasor  would  still  be  the  named  defendant  in  the  action,  service  of 
process  would  lawfully  be  made  on  the  insurer,  but  would  not  name  the  insurer 
as  a  defendant.  After  such  service  of  process,  the  insurer  would  then  have  the 
right  and  obligation  to  defend  the  action  within  the  terms  and  limits  of  the 
insurance  policy.  This  concept  has  precedent  in  the  Insurance  Laws  of  Virginia 
[§3S.l-3Sl(el)l]  and  South  Carolina  [§56-9-830].  We  can  see  no  problem  in 
merely  naming  the  diplomat  tortfeasor  as  a  defendant  as  long  as  service  of 
process  is  not  attempted  on  him.  Should  there  be  any  such  problem,  it  could  be 
cured  by  the  simple  expedient  of  substituting  the  term  "John  Doe"  for  the 
individual  diplomat. 

You  will  note  also  from  exhibit  A  that  we  recommend  deletion  from  H.R. 
7679  of  the  provision  that  would  disallow  all  policy  defenses.  Not  only  is  the 
language  of  that  bill  grossly  discriminatory  against  insurers,  but  we  also 
believe  it  would  effectively  close  the  voluntary  market  to  diplomats  and  force 
them  into  assigned  risk  pools  or  other  residual  market  mechanisms.  It  is  logic- 
ally and  practically  imperative  that  the  insurer  have  the  assistance  and  co- 
operation of  the  insured  as  required  by  the  policy,  and  legislation  should  not 
destroy  that  right.  The  recommended  deletion  merely  affords  the  diplomat  equal 
position  with  American  citizens  regarding  claims  under  Insurance  policies, 
which  is  the  result  we  presume  is  intended. 

Although  S.  1257  does  not  contain  the  onerous  provision  of  H.R.  7679  of 
making  the  policy  absolute,  it  does  contain  another  potential  defect  in  addition 
to  the  direct  action  provision.  In  section  4,  line  16,  of  S.  1257.  it  is  required 
that  the  policy  "be  adequate  to  satisfy  any  reasonable  claim."  This  is  a  vague 
requirement  and  would  be  subject  to  arbitrary  interpretation  by  a  particular 
State  official.  It  coluld  logically  be  interpreted  to  require  that  the  policy  provide 
unlimited  monetary  protection.  Obviously  no  insurance  company  would  write 
such  a  policy  under  those  circumstances.  We  would  suggest  that  this  provision 
he  amended  to  require  that  the  policy  provide  limits  sufficient  to  meet  the  finan- 
cial responsibility  laws  of  the  affected  States.  Other  necessary  minor  amend- 
ments needed  are  to  insert  the  word  "liability"  in  line  12,  section  4  between  the 
words  "motor  vehicle"  and  "insurance"  and  to  make  it  clear  in  line  22  of  section 
4  that  wi'ongful  death  is  covered.  Many  voluntary  first  party  coverages  are 
available  and  there  would  appear  to  be  no  reason  to  require  a  diplomat  to 
purchase  collision  coverage  on  his  own  vehicle,  for  example. 

In  summary,  we  believe  that  S.  478  provides  the  proper  solution  to  the  prob- 
lem of  obtaining  just  compensation  for  innocent  victims  of  tortfeasors  enjoying 
diplomatic  immunity. 

We  reiterate  our  strong  opposition  to  any  law  which  would  allow  direct 
actions  against  insurers,  compulsory  insurance,  and  the  destruction  of  standard 
and  longstanding  policy  terms  and  conditions. 
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Exhibit  A 

H.B.    7679 

"  §  1334.  Actions  ft«ftift*fe  iftsttpefs  involving  claims  against  members  of  missions 
and  their  family  members,  (a)  Any  person  having  a  claim  arising  in  the  United 
States  against  an  individual  who  is  a  member  of  a  mission  or  is  a  member  of  the 
family  of  a  member  of  a  mission  as  defined  in  the  Vienna  Convention  on  Diplo- 
matic Relations  may  bring  an  action  on  such  claim,  regardless  of  the  amount  in 
controversy,  in  ftfty  the  appropriate  district  court  against  aay  pcroon  who  b-y 
contrae^  hits  inourcd  mteh  individual  against  Mabilit^*^  with  rcopcct  -to  such  ft 
eJftiHi,  such  individual,  but  shall  make  service  of  process  on  the  insurance  company 
insuring  such  individual  against  liahiUty  trith  respect  to  such  a  claim  on  behalf  of 
and  instead  of  the  indiiddual,  and  such  insurer  shall  have  the  right  and  obligation  to 
defend  such  action  within  the  terms  and  limits  of  such  contract. 

"(b)  In  any  action  brought  under  subsection  (a),  it  shall  not  be  a  valid  defense 
that  the  insured  is  immune  from  suit.  *h-ftti  ^he  inourcd  is  ftft  kidieponaable  party. 
oft  ift  the  afescftee  ef  #Fa^id  op  eel-Iugion;  t-hfi-t  t4i*  inourcd  hete  violated  a  *e«ft  e-f  %he 
contract,  unloijo  t-he  eeft^i^aet  was  cancelled  before  ^rhe  claim  ftfoser" 

(Stricken  through  material  deleted  from  bill.  Italic  material  added  to  bill.) 

Senator  Metzenbaum.  The  subcommittee  ■will  take  a  recess,  and 
then  we  will  hear  from  Senator  Hathaway. 
[Two-minute  recess  taken.] 
Senator  Metzenbaum.  Senator  Hathaway? 

TESTIMONY  OF  HON.  WILLIAM  D.  HATHAWAY,  U.S.  SENATOR  FROM 

THE  STATE  OF  MAINE 

Senator  Hathaway.  Thank  you,  Mr.  Chairman. 

I  certainly  appreciate  your  calling  me  at  this  time.  I  am  sorry 
I  could  not  make  the  earlier  time  scheduled.  One  of  the  shortcomings 
of  living  out  in  the  country  is  that  in  the  winter  it  is  sometimes  hard 
to  get  in. 

Diplomatic  immunity  is  an  unknown  legal  doctrine  outside  of  a 
few  areas  in  the  United  States  where  substantial  numbers  of  diplo- 
mats live  and  work.  Thus,  the  problems  raised  by  the  shield  which 
our  diplomatic  immunity  statutes  create  has  probably  been  seen 
largely  as  local  problems  for  the  inhabitants  of  the  Washington, 
D.C,  and  New  York  City  areas. 

Nevertheless,  the  problem  is  more  than  local,  since  diplomatic  im- 
munity creates  a  class  of  people  whose  torts  are  not  actionable, 
whose  debts  cannot  be  collected,  and  whose  crimes  will  be  overlooked. 
These  are  substantial  burdens  to  impose  on  residents  of  Washington 
and  New  York.  They  are  also  burdens  to  be  shouldered  by  the  out- 
of-town  visitor  who  is  victimized  by  a  diplomat's  tort. 

Of  course,  most  diplomats  and  their  governments  wish  to  behave 
in  a  responsible  manner  and,  when  an  accident  occurs,  they  will 
settle  the  matter  equitably  or  waive  immunity  and  consent  to  suit. 
But  the  problem  arises  where  diplomatic  immunity  is  asserted  over 
a  debt  or  following  an  accident. 

Diplomatic  immunity  is  very  important  to  the  United  States.  We 
certainly  must  extend  it  to  the  foreign  ministers  posted  to  our  coun- 
try in  return  for  the  same  treatment  of  our  own  diplomats  who  are 
sent  abroad. 
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Customs  differ  from  country  to  country,  and  a  Nation's  laws  re- 
flect its  customs.  An  American  diplomat  residing  in  a  theocratic 
state  will  likely  violate  a  law  of  that  country  because  the  United 
States  does  not  have  a  binding  body  of  religious  law. 

Diplomats  cannot  be  burdened  with  the  task  of  learning  and  obey- 
ing all  the  laws  of  a  host  country,  for  the  diplomat's  duty  and  pur- 
pose is  to  relate  the  interests  of  his  country  to  the  country  in  which 
he  is  residing.  However,  this  should  not  be  an  absolute  grant  of  im- 
munity to  the  diplomat,  and  it  should  not  apply  to  everyone  re- 
motely connected  to  him.  The  United  States  extends  the  privilege 
to  far  too  many  people  at  an  embassy. 

As  I  have  indicated,  diplomatic  immunity  is  important  to  our 
Government  because  our  diplomats  abroad  require  it  for  their  own 
well-being.  But  it  is  precisely  because  of  its  importance  to  our  Gov- 
ernment that  the  burdens  of  its  effects  ought  not  to  be  borne  solely 
by  people,  who  are  really  just  innocent  third  parties,  who  happen  to 
rent  an  apartment  to  a  diplomat,  lend  him  money,  or  become  his  un- 
fortunate victims  in  an  automobile  accident. 

Because  of  the  importance  of  the  privilege,  our  Government  must 
be  prepared  to  pay  for  its  costs  when  they  are  visited  upon  people 
who  should  not  be  asked  to  bear  them  when  it  is  the  Government, 
not  they,  who  are  the  prime  beneficiaries  of  the  immunity. 

The  three  bills  which  I  have  introduced — S.  476,  S.  477,  and  S. 
478 — were  the  product  of  my  sense  of  frustration  and  outrage  that 
nothing  was  being  done  to  stem  various  abuses,  some  of  them 
notorious. 

I  would  ask  that  a  copy  of  my  statement  introducing  these  bills 
in  the  94th  Congress  be  inserted  at  this  point  in  the  hearing  record. 

Senator  Metzenbaum.  Without  objection,  so  ordered. 

[The  statement  referred  to  will  be  foiuid  on  p.  125  of  the  appendix.] 

_  Senator  Hathaway.  I  realize,  Mr.  Chairman,  that  none  of  the 

bills  which  I   have  introduced  proposes  complete  solutions  to  the 

problem  nor  full  answers  to  the  objections  raised  by  the  Department 

of  State. 

But  I  do  believe  that  one  bill — S.  478 — has  the  germ  of  a  solution. 
It  proposes  that  the  Department  of  State  settle  the  claims  of  people 
injured  or  damaged  by  diplomats.  That  leaves  the  United  States 
with  the  choice  of  absorbing  the  loss  or  settling  up  at  some  appro- 
priate time  with  the  foreign  government  concerned. 

As  the  State  Department  has  expressed  displeasure  with  this 
idea,  Mr.  Chairman,  it  might  be  worth  considering  the  establish- 
ment of  such  an  office  of  claims  in  another  Department — perhaps 
Treasury  would  be  suitable  and  amenable — so  that  a  citizen  or  resi- 
dent would  be  able  to  secure  relief  from  injury  or  damage  in  a 
prompt  fashion.. 

Once  paid,  the  claim  could  be  forwarded  by  the  Treasury  Depart- 
ment to  the  Department  of  State  for  whatever  efforts  it  wished  to 
collect  the  money  from  the  foreign  government. 

Mr.  Chairman,  I  appreciate  your  allowing  me  to  testify  this 
morning,  and  I  wish  to  commend  your  efforts  and  attention  in  behalf 
of  this  important  matter. 
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Senator  Metzenbaum.  Senator  Hathaway,  we  appreciate  your 
leadership  in  this  field,  and  the  statements  you  have  made  on  the 
floor  and  the  sagacity  of  your  remarks  this  morning. 

Do  you  think  it  is  practical  to  think  we  could  get  reimbursement 
from  other  nations  if  an  office  of  claims — whether  located  in  Treas- 
ury or  State — were  set  up? 

Senator  Hathaway.  I  think  there  would  be  a  number  of  nations 
who  would  comply,  provided  we  had  reciprocal  agreements  with 
them. 

Senator  Metzenbaum.  Have  you  given  any  thoughts  to  the  total 
cost  that  such  an  office  might  entail  ?  Every  time  we  do  something,  it 
seems  to  get  up  in  the  millions,  sometimes  into  the  billions. 

Senator  Hathaway.  I  do  not  have  any  idea  as  far  as  the  amount 
of  claims  is  concerned.  I  do  not  have"^readily  accessible  statistics 
showing  how  much  is  involved.  That  would  be  difficult  to  come  by. 

I  do  not  think  that  the  office  itself  would  require  very  much 
money  to  set  up.  The  number  of  personnel  in  such  an  office  would 
not  have  to  be  large.  I  would  anticipate  that  it  could  be  done  for 
about  $100,000  or  less. 

Senator  Metzenbaum.  We  do  not  get  much  in  this  Government 
for  $100,000.  That  pavs  the  telephone  bill.  [Laughter.] 

You  are  familiar  with  H.R.  7819  and  Senator  Mathias'  legisla- 
tion. Would  you  care  to  comment  on  the  distinctions? 

Senator  Hathaway.  I  am  not  that  familiar  with  Senator  Mathias' 
bill. 

Senator  Metzenbaum.  The  chairman  announced  at  an  earlier  point 
that  I  am  supportive  of  the  concept  of  trying  to  move  this  forward 
with  dispatch.  The  House  has  passed  its  legislation  on  it.  I  think 
this  Congress  ought  to  try  to  enact  legislation.  Our  subcommittee 
staff  will  be  working  to  try  to  put  the  best  parts  of  all  the  bills 
together  and  bring  out  a  piece  of  legislation  as  promptly  as  possible. 

We  appreciate  your  help  and  will  undoubtedly  be  in  touch  with 
you  and  your  staff  in  the  not  too  distant  future. 

Senator  Hathaway.  Fine.  Thank  you  very  much. 

Senator  Metzenbaum.  Thank  you  very  much. 

We  appreciate  your  help  and"  will  undoubtedly  be  in  touch  with 
you  and  your  staff  in  the  not  too  distant  future. 

Senator  Hathaway.  Fine.  Thank  you  very  much. 

Senator  Metzenbaum.  Thank  you  very  much. 

Is  Fred  Bruney,  executive  vice  president  of  Pennamco  Insurance 
Service  here?  Please  come  forward  to  testify. 

TESTIMONY  OF  L.  FEED  BRUNEY,  EXECUTIVE  VICE  PRESIDENT, 
PENNAMCO  INSURANCE  SERVICE,  INC. 

Mr.  Bruney.  Mr.  Chairman,  my  name  is  L.  Fred  Bruney,  execu- 
tive vice  president  of  Pennamco  Insurance  Service,  Inc.,  independ- 
ent agents  in  Virginia,  Maryland,  and  the  District  of  Columbia. 
I  am  a  member  of  the  other  50  percent  of  the  insurance  industry— 
the  independent  insurance  agents. 

I  am  here  to  testify  and  demonstrate  that  insuring  foreign  diplo- 
mats has  been  a  profitable  venture  for  my  company. 
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Our  afroncy  has  boon  very  active  in  ])iovidino;  insurance  and  scrv- 
icin.o-  the  diplomatic  community  since  early  1974. 

We  became  involved  in  marketing:  automobile  insurance  with  the 
diplomats  when  the  then  president  of  the  Consular  Corps  approached 
me  to  see  if  we  could  provide  standard  automobile  insurance  coverage 
for  diplomats. 

He  advised  me  that  it  was  most  difficult  for  the  diplomats  to  set 
coverage  at  standard  rates,  and  he  felt  that  they  were  being  discrim- 
inated against  by  local  agents  and  insurance  carriers. 

Since  our  agency  represented  15  insurance  carriers,  we  felt  that 
we  could  provide  coverages  that  were  obviously  needed  at  standard 
rates.  We  have  been  very  active  since  that  time  in  working  with 
numerous  embassies  and  have  expanded  our  service  to  other  lines 
of  insurance. 

Today,  we  insure  individuals  who  are  staff  members  or  employees 
of  various  embassies,  and  we  also  write  property  and  commercial 
automobile  fleets  for  several  embassies. 

When  we  first  became  involved  with  working  with  the  embassies, 
we  met  with  resistance  by  many  insurance  carriers  in  providing 
automobile  insurance  coverages  because  they  did  not  want  to  pro- 
vide a  market  for  foreign  diplomats. 

This  resistance  was  due  to  the  fact  that  they  felt  that  the  drivers 
were  not  familiar  with  our  driving  laws,  our  highway  traffic,  they 
could  not  speak  English  well  enough  to  provide  proper  defense  in 
the  event  of  a  claim,  and  they  had  diplomatic  immunity  that  would 
hamper  the  companies'  rights  of  defense  in  the  event  of  the  claim. 

Realizing  what  the  concerns  of  the  insurance  carriers  were,  we 
established  our  own  underwriting  requirements  to  offer  a  package 
to  the  carriers  that  would  make  providing  automobile  coverage  both 
attractive  and  profitable  for  the  companies. 

We  also  met  with  individuals  in  the  various  embassies  to  deter- 
]nine  wliat  their  attitude  was  us  to  tlieir  driver  responsibility  and 
their  government's  official  attitude  as  pertaining  to  their  own  em- 
ployees. 

We  quickly  learned  that  most  embassies  with  which  we  work  re- 
quire that  their  employees  be  insured,  and  they  take  a  hard  position 
toward  those  who  have  been  involved  in  accidents.  In  several  in- 
stances, I  am  aware  that  they  have  fired  chauffeurs  who  have  had 
accidents,  and  they  advised  me  that  in  many  cases  staff  members  will 
be  recalled  who  are  involved  in  accidents. 

Let  me  give  you  two  examples  of  minor  accidents  in  which  em- 
bassies took  an  active  part  in  settlement  of  the  claims. 

In  one  instance,  a  driver  caused  a  minor  accident  in  which  a  claim- 
ant's car  was  slightly  damaged.  I  received  a  letter  from  the  embassy 
requesting  that  we  process  the  claim  as  rapidly  as  possible  so  as  to 
insure  that  the  claimant  would  be  compensated  for  his  damages. 

When  we  made  settlement,  within  3  days,  we  received  a  kind  letter 
from  the  embassy  thanking  us  for  enabling  them  to  take  care  of 
their  responsibilities  and  thus  not  causing  them  embarrassment. 

In  the  other  instance,  the  diplomat  was  not  insured,  but  the  em- 
bassy asked  me  to  handle  the  claim  for  them  and  negotiate  with  the 
claimant,  and  they  paid  all  damages  through  our  office  to  the 
claimant. 
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These  two  cases  clearly  illustrate  that  the  embassies  do  indeed 
accept  responsibility,  and  they  do  not  use  their  diplomatic  immunity 
to  shun  their  responsibilities. 

I  feel  that  many  of  the  insurance  carriers  fail  to  realize  that  the 
diplomats  assigned  to  Washington  speak  English  quite  well  and 
usually  have  driven  in  other  countries  before  being  assigned  here. 

They  further  do  not  recognize  that  these  people  also  have  pressure 
from  their  own  embassies  in  being  responsible  drivers,  and  I  feel 
that  the  attitude  of  underwriting  today  is  based  on  an  antiquated 
approach  of  20  to  40  years  ago. 

To  illustrate  this  point,  one  major  insurance  carrier,  in  their 
underwriting  guide  of  ineligible  risks,  includes  in  a  separate  cate- 
gory "illiteratures  and  foreign  nationals." 

The  key  to  providing  coverages  to  diplomats  is  the  same  as  that  for 
any  other  group,  and  that  is  proper  underwriting  by  the  agent.  Our 
agency  feels  that  this  is  necessary  and  has  proven  very  successful 
and  profitable  for  us. 

When  we  are  approached  for  automobile  insurance,  we  personally 
interview  the  applicant  and  determine  if  he  merits  standard  cover- 
ages and  rates.  If  he  does  not,  then  we  can  provide  him.  either  a 
substandard  policy  or  assigned  risk  coverage  at  a  higher  premium 
rate.  The  basic  principle  of  insurance  is  supported  here  that  any 
risk  is  insurable  if  you  obtain  an  adequate  premium  to  provide  the 
coverage. 

Since  1974,  we  have  written  automobile  insurance  coverages  for 
the  embassies  and  the  profitability  of  this  market  is  reflected  by  the 
following  loss  ratios  for  each  year,  loss  ratio  being  the  ratio  of  the 
premiums  collected  to  claims  paid. 

In  1974,  our  agency  experienced  a  loss  ratio  for  diplomatic  busi- 
ness of  12.7  percent.  In  1975,  it  was  27.4  percent.  In  1976,  it  was 
10.5  percent,  and  in  1977,  it  was  0.3  percent.  The  total  average  for 
the  4  year  period  was  12.5  percent.  Permissible  loss  ratios  by  insur- 
ance carriers  are  between  60  and  55  percent. 

Our  agency  feels  that  this  market  is  a  very  profitable  one.  and  we 
have  never  experienced  a  lack  of  cooperation  in  the  event  of  a  claim 
by  a  diplomat  and  we  have  never  had  the  experience  of  an  embassy 
avoiding  their  responsibility  by  claiming  diplomatic  immunity.  Pos- 
sibly we  have  been  very  lucky. 

Senator  Metzenbaum.  Thank  you  very  much,  Mr.  Bruney. 

How  many  different  embassies  do  you  cover  at  the  present  time? 

Mr.  Brtjnet.  Approximately  15. 

Senator  Metzenbaum.  What  percentage  of  the  policies  that  you 
have  written  for  the  diplomatic  corps  have  been  substandard  policies 
or  assigned  risk  coverage? 

Mr.  Bruney.  Less  than  20  percent. 

Senator  Metzenbaum.  Generally  speaking,  what  would  be  the  per- 
centage for  the  policies  you  write  generally  ? 

Mr.  Bruney.  The  same  percentage  would  hold  true. 

Senator  Metzenbaum.  So  you  have  not  found  anything  particularly 
special  in  connection  with  the  diplomatic  corps  as  distinguished 
from  the  risks  that  you  write  generally? 

Mr.  Bruney.  In  my  own  companies,  to  the  contrary — it  has  been 
more  profitable. 
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Senator  Metzenbaum.  Have  you  established  any  particular  cri- 
teria with  regard  to  the  issuance  of  insurance  to  foreign  diplomats? 

Mr.  Brunet.  Yes,  sir. 

Senator  Metzenbaum.  What  criteria? 

Mr.  Bruney.  Wp  ask  tliat  they  have  had  driving  experionoe  of  at 
least  1  year  somewhere.  We  prefer  them  to  have  a  local  driver's 
license. 

Senator  Metzenbaum.  Has  your  writing  of  insurance  for  the 
diplomatic  corps  been  across  the  board,  or  has  it  been  of  a  par- 
ticular sector — such  as  the  Europeans,  or  the  Far  East,  or  the 
Middle  East? 

Mr.  Bruney.  Pretty  much  across  the  board. 

Senator  Metzenbaum.  One  of  the  claims  of  the  insurance  indus- 
try is  that  the  diplomat  would  not  be  cooperative  with  respect  to 
adjusting  of  claims.  Would  you  care  to  comment  on  that? 

Mr.  Bruney.  I  relate  that  to  my  comment  on  the  fact  that  the 
attitude  of  underwriters  is  rather  antiquated.  Realizing  that  the 
representatives  of  foreign  governments  in  the  Washington  area  are 
usually  the  cream  of  the  crop,  and  speak  English  very  well,  insur- 
ance carriers  have  stated  that  they  cannot  communicate  with  them 
adequately  to  prepare  a  proper  defense  in  the  event  of  a  claim.  I  do 
not  adhere  to  that  approach. 

Senator  Metzenbaum.  Do  you  have  any  reason  to  believe  that  this 
attitude  would  be  adversely  affected  by  the  passage  of  one  of  these 
pending  bills? 

Mr.  Bruney.  I  do  not  believe  so. 

I  would  like  to  offer  one  comment  in  that  regard,  though.  I  think 
that  requiring  insurance  without  limitation  of  immunity  in  some 
fashion  would  be  ineffective. 

Senator  Metzenbaum.  Say  that  again. 

Mr.  Bruney.  I  think  that  requiring  insurance — requiring  foreign 
diplomats  to  be  insured — without  having  some  limitation  on  their 
immunity  would  be  ineffective.  If  we  required  insurance,  and  they 
could  still  use  diplomatic  immunity,  we  have  just  created  a  base  to 
sell  more  insurance  policies.  The  same  problem  would  be  there. 

Senator  Metzenbaum.  You  say  that  immunity  should  be  limited  to 
the  maximum  extent  under  the  law? 

Mr.  Bruney.  That  is  my  personal  opinion. 

Senator  Metzenbaum.  I  think  your  testimony  has  been  very  help- 
ful, and  we  very  much  appreciate  it.  Thank  you. 

Mr.  Bruney.  Thank  you,  Senator. 

Senator  Metzenbaum.  Our  last  witness  is  Mr.  Howard  Clark, 
former  special  assistant  to  the  Federal  Insurance  Administration. 

Mr.  Clark,  we  are  glad  to  have  you  with  us. 

TESTIMONY  OF  HOWARD  B.  CLARK,  PORMER  SPECIAL  ASSISTANT, 
FEDERAL  INSURANCE  ADMINISTRATION 

Mr.  Clark.  Thank  you,  Mr.  Chairman.  I  know  of  the  constraints 
on  your  time,  and  if  it  is  agreeable  with  you,  I  would  be  quite 
amenable  simply  to  inserting  my  statement  in  the  record.  I  would  be 
more  than  willing  to  respond  to  your  questions. 
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As  to  my  background.  I  will  say  that  I  am  currently  serving  as 
special  assistant  for  State  and  industry  insurance  relations  of  the 
Pension  Benefit  Guaranty  Corp.  You  will  immediately  realize  that 
the  corporation  has  no  great  interest  in  the  matter  of  diplomatic 
immunity,  but  they  were  kind  enough  to  allow  me,  and  urge  me,  to 
appear  here. 

As  former  special  assistant  to  the  Federal  Insurance  Administra- 
tion, and  former  chief  insurance  commissioner  of  the  State  of  South 
Carolina,  and  a  former  member  of  the  DOT  Automobile  Insurance 
and  Accident  Compensation  Study,  I  have  had  a  long  interest  in  the 
subject  of  insurance  and  reparations. 

Let  me  say  that  we  must  realize  that  our  system  of  reparation  for 
automobile  accident  victims  is  based  on  a  complex  of  tort  law  and 
third  party  liability  insurance. 

It  savors  very  much  of  inanity,  to  me,  that  it  can  be  urged  that 
insurers  are  not  involved  in  social  obligations,  because,  indeed,  our 
entire  reparations  system  is  made  up  of  this  complex. 

Many,  many  people  who  would  not  have  the  urge  to  have  liability 
insurance  are  compelled,  by  reason  of  the  law,  to  obtain  liability  in- 
surance, the  purpose  being  the  compensation  of  the  innocent  acci- 
dent victim.  The  innocent  accident  victim  is  the  focus  of  our  system. 
It  is  what  third  party  liability  insurance  is  about.  The  law,  itself, 
places  many  requirements  on  insurance  writers.  For  example,  I  have 
mentioned  the  omnibus  clause. 

Many  States  require  that  every  policy  contain  an  omnibus  clause. 
That  is  the  clause  that  says  that  anyone  who  is  using  the  automobile 
with  the  permission  of  the  named  insured  is  an  insured.  The  purpose 
of  this  is  so  that  the  innocent  accident  victim,  if  he  is  run  down 
by  a  permitted  user,  will  have  the  certainty  of  compensation  to  the 
extent  that  the  policy  provides. 

Senator,  in  connection  with  the  subject  of  insurance  being  in  the 
social  complex,  you  might  compare  the  amount  of  insurance  that  the 
automobile  insurers  represented  say  in  1940  to  the  total  fire  and 
casualty  premiums  with  today — by  reason  of  the  fact  that  we  have 
in  the  various  States  passed  these'  laws.  Compulsory  insurance  orig- 
inated in  Massachusetts,  was  picked  up  by  New  York  and  North 
Carolina. 

Ohio  passed  what  is  called  the  security-deposit-type  of  financial 
responsibility.  This  simply  means  that  if  I  am  involved  in  an  acci- 
dent, and  I"  have  to  report  to  the  highway  department,  if  I  am 
unable  to  show  that  I  had  liability  insurance  in  force  at  the  time 
of  the  accident,  I  must  deposit  security  up  to  the  amount  that  the 
highway  commissioner,  or  whoever,  determines  a  judgment  might 
result.  This  is  entirely  without  respect  to  fault. 

I  say  that  that  is  a 'compulsory  law.  In  South  Carolina,  we  passed 
a  law  in  1974  which  is  frankly 'compulsory  now.  We  had  the  same 
kind  of  security  deposit  law. 

Senator  Metzexbaum.  How  would  you  answer  the  insurance  com- 
panies' objections  to  direct  action  statutes? 

Mr.  Clark.  Louisiana  and  Wisconsin  have  had  them  for  many 
years.  Florida  ruled  that  insurers  could  be  joined.  I  have  some 
concerns  about  direct  action  statutes. 
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First  of  all,  I  think  that  the  concern  that  is  expressed  about  the 
possibility  that  jurors  will  be  so  taken  up  with  the  fact  that  the 
insurance  company  is  the  defendant  and  will  promptly  provide 
verdicts  for  the  complainant  without  respect  to  the  law  or  facts  or 
anything  else  is  terribly  overblown. 

The  reason  I  say  that,  as  we  well  know,  in  the  voir  dire  examina- 
tion of  the  jurors  every  lawyer  asks  the  question :  "Are  you  employed 
hy  an  insurance  company,  or  do  you  have  any  affiliations  with  an 
insurance  company?" 

I  have  always  contended  that  any  juror  who  has  sense  enough  to 
find  his  way  into  the  jury  box  upon  the  asking  of  that  question  on 
voir  dire  knows  somehow  or  other  that  insurance  is  involved,  and 
the  courts  are  not,  simply  by  reason  of  the  fact  that  some  insurance 
company  is  involved,  going  to  ignore  the  law  and  the  facts.  I  think 
the  arfrumont  is  terribly  overblown. 

I  think  there  may  be  other  reasons  why  direct  action  statutes  are 
not  particularly  effective. 

Senator  Metzenbaum.  The  uninsured  motorist  provision  seems 
somewhat  similar  to  diplomatic  immunity.  Is  there  any  reason  why 
■diplomats  cannot  be  treated  as  uninsured  motorists  covered  by  those 
policies  ? 

Mr.  Clark,  Yes  there  is,  and  that  is  one  of  the  fallacies  in  the 
books,  as  Mr.  Blumberg  explained. 

Uninsured  motorists  is  what  is  called  an  inverse  liability  kind  of 
coverage.  Even  though  I  am  insured  by  my  insurer,  and  to  that 
extent  it  is  a  first  party  coverage,  coverage  responds  only  if  I  am 
legally  entitled  to  recover  against  the  other  party.  If  there  is  no 
legal  liability  on  that  other  party,  I  am  not  legally  entitled  to  re- 
coverv.  That  is  the  reason  Mr.  Blumbers;  did  not  recover  under  his 
uninsured  motorist  coverage. 

That  is  one  of  the  things  that  I  think  is  wrong.  My  response  to 
this  particular  situation  would  be  to  remove  any  question  as  to  the 
right  of  the  State  to  require  any  foreign  nation  or  any  foreign  per- 
son to  register  under  the  particular  financial  responsibility  law. 

For  example,  in  Virginia,  when  I  register  an  automobile,  I  have 
to  establish  that  I  am  insured  under  a  liability  policy,  and  in  the 
absence  of  that,  I  would  have  to  pay  into  the  uninsured  motorists 
fund. 

Senator  METZENBArnvr.  INIost  States  do  not  have  that  provision. 

Mr.  Clark.  In  many  States  it  is  now  compulsory,  because  in  re- 
cent years  the  movement  has  been  decidedly  in  favor  of  compulsory 
insurance.  Indeed,  the  American  Bar  Association,  in  its  reparations 
committee  of  some  years  ago,  changed  their  ground  and  urged  that 
insurance  be  made  compulsory  by  reason  of  the  fact  that  there 
were  so  many  gaps  in  the  law. 

Senator  Metzenbaum.  But  that  was  not  done. 

Mr.  Clark.  It  has  been  made  compulsory  in  many  States. 

Senator  Metzenbatjm.  How  does  H.R.  7819's  mandatory  insurance 
scheme  compare  with  what  is  actually  being  done  at  the  present  time 
by  the  States? 

Mr.  Clark.  I  think  the  difference  is — and  this  is  the  problem  thai 
I  have  in  this  entire  area — we  do  operate  in  this  country  under 
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reparations   systems  that  currently  are  determined  by  the  several 
States. 

This  is  the  facet  of  our  life  that  differs  remarkably  from  Euro- 
pean and  other  experience.  The  reparations  system  of  Virginia  is  one 
thing;  the  reparations  system  of  the  District  is  another;  Mary- 
land's is  still  another.  We  have  a  number  of  these  reparation  systems. 

The  problem  that  I  have  in  this  area  is  that  if  we  mandate  a  type 
of  recovery  or  reparation  which  is  other  and  different  from  that 
for  those  others  who  are  similarly  injured,  but  by  different  persons, 
we  have  created  a  different  kind  of  unequal  protection. 

For  example,  if  we  set  up  some  kind  of  reparation  system  which 
is  greater  in  amount  and  one  fortuitously  is  injured  by  a  diplomat, 
then  his  reparation  is  under  this  system. 

Senator  Metzenbatjm.  There  is  no  suggestion  of  that  in  any  of 
these  bills,  is  there? 

Mr.  Clark.  If  you  set  up  a  separate  entity  in  the  State  Depart- 
ment. 

Senator  Metzenbatjm.  You  mean  having  the  Government  operate 
them  ? 

Mr.  Clark.  Yes.  We  have  a  situation  now  where  the  diplomatic 
immunity  statute  preempts  the  field  and  the  State  cannot  help.  I 
think  the  solution  is  to  remove  to  the  greatest  extent  possible  the 
Federal  preemption.  Allow  the  States  to  require  that  diplomats  meet 
the  State  financial  responsibility  requirements,  and  the  reparation 
of  the  accident  victim  be  on  the  same  plane  as  the  reparation  of 
everyone  else. 

Senator  Metzenbaum.  But  that  would  not  help  except  in  the 
States  where  there  is  compulsory  insurance. 

Mr.  Clark.  Senator  you  should  understand  the  terminology.  In 
fact,  in  prarticallv  every  State,  insurance  is  nil  but  compulsory. 
The  financial  responsibility  law  is  such  as  virtually  to  require  it. 

The  industry  has  always  had  a  knee-jerk  reaction  to  calling  it 
compulsory  insurance.  In  1925,  Massachusetts  passed  the  first  com- 
pulsory insurance  law.  The  industry  objected  at  that  time  because 
they  feared  that  when  you  make  insurance  compulsory,  the  State  is 
going  to  have  something  to  do  with  the  rates,  and  it  is  going  to 
have  something  to  do  with  whether  people  can  or  cannot  obtain  it. 
That  has  been  the  concern  of  the  industry. 

That  is  the  reason  they  preferred  the  security  deposit  financial 
responsibility  law  which  is,  in  fact,  in  everything  but  name,  com- 
pulsory. 

Senator  Metzenbaum.  One  last  question  before  we  adjourn. 

Do  you  feel  the  diplomat  insurer  today  receives  a  windfall  by 
writing  insurance  and  then  making  it  possible  for  the  diplomat  to 
assert  immunity  protection? 

Mr.  Clark.  Indeed.  This  offends  every  principle  of  insurance.  The 
insurance  laws,  and  the  courts  very  commonly  assert  that  an  insurer 
may  not  receive  premiums  without  concomitant  liability.  In  other 
words,  if  an  insurer  consciously  receives  premiums  for  which  it 
would  ostensibly  have  no  liability,  then  the  courts  are  prompt  to  say 
that  such  insurers  have  waived  their  nonliability  or  are  estopped. 
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So  I  would  agree — it  offends  every  principle  of  insurance  law. 

If  there  is  a  concern  about  the  direct  action,  there  is  another  way 
to  reach  that.  In  the  financial  responsibility  laws,  even  in  the  non- 
compulsory  States,  there  would  be  a  provision  in  the  law  that  cer- 
tain persons  may  be  required  to  furnish  proof  of  financial  responsi- 
bility for  the  future.  For  example,  in  Ohio  they  have  that. 

There  is  then  filed  by  an  insurer  what  is  called  a  certified  policy. 
The  technical  name  of  it  is  a  motor  vehicle  liability  policy.  Under 
this  form  of  policy,  the  insurer  waives  all  defenses.  In  other  words, 
if  I  have  to  file,  what  is  called  an  SR  22  in  Ohio,  then  the  insurer 
certifying  that  I  have  liability  insurance,  if  I  were  not  to  be  co- 
operative, or  fail  to  report  the  accident,  the  insurer  could  not  avoid 
liability. 

It  seems  to  me  that  all  you  need  to  provide  is  that  States  would  be 
at  liberty  to  require  proof  of  financial  responsibility  for  the  future 
under  which  the  insurers  could  not  raise  policy  defenses.  You  could 
then  provide  for  substituted  service  on  the  Secretary  of  State  if 
diplomatic  immunity  prevented  service  on  individuals.  The  insurer 
would  then  be  brought  to  court,  and  the  accident  victim  would  re- 
cover on  the  basis  of  the  same  reparation  system  as  everyone  else. 

Senator  Metzenbaum.  Thank  you  verj^  much,  Mr.  Clark. 

Your  entire  statement  will  be  inserted  in  the  record  at  this  point. 

[The  prepared  statement  of  Mr.  Clerk  follows:] 

Prepabed  Statement  of  Howabd  B.  Clabk 

Mr.  Chairman,  it  is  a  pleasure  and  a  privilege  to  be  here  this  morning  to 
discuss  various  proposed  measures  aimed  at  securing  reasonable  compensation 
for  innocent  accident  victims  who  may  be  vrithout  remedy  for  bodily  injury  or 
property  damage  loss  by  reason  of  immunity  from  suit  or  process  of  members  of 
the  diplomatic  community. 

I  am  Howard  B.  Clark,  currently  serving  as  Special  Assistant  for  State  and 
Industry  Insurance  Relations  of  the  Pension  Benefit  Guaranty  Corp.  Prior  to 
that,  I  was  Special  Assistant  to  the  Federal  Insurance  Administrator.  As  a 
former  chief  insurance  commissioner  of  South  Carolina  and  a  former  member 
of  the  DOT  automobile  insurance  and  accident  compensation  study,  I  have  had 
a  deep  interest  in  reparations  and  related  insurance  systems  to  which  service 
on  the  workers'  compensation  and  products  liability  task  force  has  added  along 
with  my  work  in  connection  with  the  "Warsaw  Convention  on  International 
Aviation  and  as  a  member  of  the  American  Delegation  to  the  Diplomatic  Con- 
ference at  Guatemala  on  that  subject  where  the  Guatemala  protocol  was 
developed. 

I  necessarily  leave  it  to  others  to  deal  with  the  niceties  and  subtleties  of 
international  law — and  focus,  instead,  upon  the  reparations  aspects  of  the  sub- 
ject just  as  the  measures  before  the  committee.  Given  the  resolve,  it  should  be 
well  within  our  capability  to  provide  reasonable  redress  to  the  accident  victim 
without  unduly  impeding  "the  development  of  friendly  relations  among  nations 
and  the  eflacient  performance  of  functions  of  diplomatic  missions,"  as  the  pur- 
pose of  the  doctrine  of  diplomatic  immunity  is  explained  in  Hellenic  Lines,  Ltd. 
V.  Moore,  345  F.  2d  978. 

At  a  time  when  there  is  so  much  complaint  over  Federal  encroachment  upon 
the  domain  of  the  States,  it  is  refreshing  to  note  that  the  thrust  of  these 
measures  is  to  remove,  to  the  fullest  extent  consistent  with  national  interests, 
a  Federal  preemption  which  has  denied  to  some  accident  victims  redress  which 
would  otherwise  be  available  to  them  under  the  reparations  and  insurance 
regimes  of  their  States.  In  short,  the  measures  under  consideration  have  as  their 
worthy  purpose  securing  for  our  citizen  equal  protection  of  the  laws  while 
accommodating  the  national  interest  in  the  effective  and  efficient  conduct  of 
diplomatic  relations  with  other  nations. 


60 

It  is  now  clear  that  our  system  for  the  reparation  of  automobile  accident 
victims  consists  of  a  complex  of  tort,  legal  doctrine  and  liability  insurance  with 
here  and  there  some  first-party,  no-fault  coverages.  It  has  been  all  but  forgotten 
that,  originally,  the  sole  purpose  of  automobile  liability  insurance  was  protecting 
the  insured's  estate  against  loss  arising  out  of  the  insureds  legal  liability  for 
damages  for  bodily  injury  or  property  damage  resulting  from  the  ownership, 
maintenance,  or  use  of  a  motor  vehicle.  Thus,  in  the  early  days  of  automobile 
liability  insurance,  the  insurer  and  insured  were  completely  at  liberty  to  condi- 
tion, limit,  or  exclude  coverage  in  any  fashion  or  to  any  extent  to  which  they 
might  agree.  However,  as  early  as  the  mid-twenties,  it  was  perceived  that 
society  had  more  than  a  passing  interest  in  the  mounting  of  life  and  limb 
resulting  from  motor  vehicle  accidents  on  the  streets  and  highways.  Out  of  this 
interest  and  concern  there  arose  the  financial  responsibility  and  compulsory 
liability  insurance  laws  enacted  by  the  States  so  as  to  render  more  probable,  if 
not  certain,  the  compensation  of  the  innocent  victim  of  automobile  accident. 
These  measures  were  designed  to  apply  pressures,  if  not  outright  compulsion, 
upon  highway  users  to  procure,  in  advance,  liability  insurance  which  would 
become  available  to  compensate  the  accident  victim  if  the  owner  or  driver  were 
legally  liable  for  the  accident  victim's  bodily  injury  or  property  damage.  Indeed, 
because  the  earlier  financial  responsibility  laws — often  called  safety-responsi- 
bility laws — failed  to  meet  this  objective  they  gave  way  in  the  mid-forties  to 
the  so-called  security-deposit  financial  responsibility  laws  which  were  designed 
to  exert  the  maximum  pressure,  short  of  actual  compulsion,  upon  the  owner  of 
a  motor  vehicle  to  obtain  liability  insurance  prior  to  his  use  of  the  streets  or 
highways.  Such  laws  generally  provided  that  if  the  driver  or  owner  of  a  motor 
vehicle  involved  in  a  motor  vehicle  accident  resulting  in  bodily  injury  or  prop- 
erty damage  were  unable  to  furnish  evidence  of  financial  responsibility  through 
insurance,  he  would  have  to  furnish  security  in  an  amount  sufficient  to  cover 
any  judgment  which  could  result  from  the  accident  or  lose  his  motor  vehicle 
registration  and  driver's  license.  The  requirement  for  the  deposit  of  security  was 
based  upon  mere  involvement  in  the  accident  rather  than  fault  It  may  be  noted, 
in  passing,  that  the  insurance  industry  has,  in  general,  been  adamantly  opposed 
to  compulsory  insurance  laws.  Thus,  in  "The  Merits  of  the  Automobile  Accident 
Compensation  Plan,"  3  Law  and  Contemporary  Problems  583,  Shippen  Lewis 
wrote :  "Those  unfamiliar  with  the  subject  will  be  surprised  to  learn  that  the 
stock  insurance  companies  have  so  far  opposed  compulsory  insurance  with  all 
their  heart,  with  all  their  soul,  with  all  their  mind,  and  with  all  their  strength." 

Assertion  of  society's  interest  in  the  automobile  insurance  transaction  carried 
with  it  the  determination  that  such  transaction  be  moulded  so  as  to  attain  the 
social  objective  of  reasonably  compensating  the  accident  victim  so  that  he  or 
she  would  not  become  a  charge  upon  society.  Accordingly,  coverage  afforded  by 
the  policy  would  have  to  accommodate  this  objective  and  the  insured  and 
insurer  were  no  longer  free  to  limit  or  exclude  coverage  as  they  might  wish. 
Thus,  many  States  now  require  that  the  so-called  omnibus  clause  be  included 
in  all  liability  insurance  policies.  This  is  the  provision  that  requires  that  all 
coverage  afforded  by  the  policy  shall  extend  to  any  person  using  the  automobile 
with  the  permission  of  the  named  insured.  Absent  such  a  provision,  the  accident 
victim  would  be  without  compensation  even  though  the  vehicle  causing  his 
injury  was  insured  if  the  driver  of  the  car  was  not  the  insured  named  in  the 
policy.  Where  the  omnibus  provision  is  mandated  by  statute,  it  is  obvious  that 
no  exclusion  in  derogation  of  such  coverage  can  be  effective  so  as  to  avoid  com- 
pensation for  the  accident  victim. 

The  courts,  too,  have  been  prompt  in  perceiving  and  applying  the  public 
policy  undergirding  the  compulsory  liability  insurance  and  financial  responsi- 
bility laws.  Thus,  where  the  law  has  compelled  the  purchase  of  insurance  looking 
toward  the  compensation  of  the  accident  victim,  courts  have  been  loath  to  allow 
the  design  of  the  law  frustrated  by  limitations  upon  coverage  which  might  well 
pass  musiter  in  the  environment  of  an  entirely  voluntary  agreement.  For  example, 
in  a  case  arising  under  the  Massachusetts  compulsory  liability  insurance 
statute,  Wheeler  v.  O'Connell,  9  N.E.  2d  544.  the  court  was  confronted  with  the 
situation  where  the  insured  willfully  ran  down  the  accident  victim.  Not  only 
did  the  policy  cover  only  "accidental"  bodily  injury  but  it  excluded  assault  and 
battery  committed  by  the  insured.  In  overriding  the  policy's  provisions  and 
granting  recovery,  the  court  observed :   "If  the  purpose  of  the  statute  is  to 
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compensate  the  injured  person  rather  than  to  save  the  operator  of  the  victim 
from  loss,  it  is  difficult  to  see  why  an  insured's  person's  rights  should  be  affected 
by  the  fact  that  the  operator's  conduct  was  wilful,  wanton,  or  reckless  as  dis- 
tinguished from  negligent.  The  evil  intended  to  be  remedied  is  as  certainly 
present  in  the  one  case  as  in  the  other."  ' 

It  is  interesting  to  note  that  the  North  Carolina  court  reached  the  same  con- 
clusion in  Nationwide  Mutual  Insurance  Co.  v.  Roberts,  135  S.E.  2d  654,  after 
the  North  Carolina  safety  responsibility  law  had  been  converted  to  a  com- 
pulsory liability  insurance  law.  In  the  cited  case,  the  facts  clearly  revealed  that 
the  insured,  after  an  earlier  altercation,  deliberately  sought  out  and  ran  down 
the  accident  victim  inflicting  serious  injuries.  In  allowing  recovery  under  the 
policy,  the  court  stated :  "The  primary  purpose  of  compulsory  motor  vehicle 
liability  insurance  is  to  compensate  innocent  victims  who  have  been  injured  by 
the  negligence  of  financially  irresponsible  motorists.  Its  purpose  is  not,  like  that 
of  ordinary  insurances,  to  save  harmless  the  tort-feasor  himself.  Therefore, 
there  is  no  reason  why  the  victim's  right  to  recovery  from  the  insurance  carrier 
should  depend  upon  whether  the  conduct  of  the  insured  was  intentional  or  negli- 
gent. In  order  to  accomplish  the  objective  of  the  law,  the  perspective  must  be 
that  of  the  victim  and  not  that  of  the  aggressor." 

Under  the  earlier  safety-responsibility  law,  the  North  Carolina  court  had 
reached  an  opposite  conclusion  under  similar  factual  circumstances.  See  Jackson 
v.  Maryland  Casualty  Co.,  193  S.E.  703.  Courts  in  noncompulsory  States  have 
reached  similar  conclusions.  See,  for  example,  Hartford  Accident  and  Indemmty 
Co.  v.  Wolharst,  57  A.  2d  151  [New  Hampshire]. 

In  some  States,  where  the  statutes  do  not  overtly  compel  the  purchase  of 
insurance  or  preclude  the  assertion  of  policy  defenses  by  an  insurer,  certain 
persons  are  required  to  file  certified  policies,  commonly  called  SR-22  policies, 
under  which  the  insurer  may  not  avoid  liability  to  the  accident  victim  because 
of  policy  defenses  which  would  otherwise  be  available.  In  such  cases,  where  the 
insurer  is  required  to  make  payment  to  the  accident  victim  despite  policy  de- 
fenses which  could  have  successfully  been  invoked  against  the  insured,  the 
insurer  is  entitled,  at  least  in  theory,  to  recover  from  the  insured. 

Even  with  respect  to  voluntary,  that  is,  noncertified  policies,  the  courts  will 
not  lightly  suffer  the  insurer  to  avoid  payment  to  the  accident  victim  because 
of  the  insured's  breach  of  policy  conditions.  Thus,  where  the  policy  requires 
that  any  accident  be  reported  by  the  insured  "immediately,"  the  courts  will 
read  into  such  requirement  only  the  requirement  that  the  accident  be  reported 
within  a  reasonable  time,  taking  into  consideration  the  circumstances  of  the 
case.  Again,  where  coverage  is  conditioned  upon  the  timely  reporting  of  acci- 
dents or  the  insured's  cooperation  with  the  insurer,  the  great  weight  of  modern 
authority  appears  to  be  that  the  insurer  can  avoid  liability  under  the  policy  only 
if  the  insured's  breach  of  policy  conditions  resulted  in  actual  prejudice  to  the 
insurer.  Thus,  if  liability  under  the  facts  of  the  accident  was  so  clear  that  if 
the  insured  had  reported  it  the  minute  it  happened  or  cooperated  with  the 
insurer  to  the  ultimate  degree  the  result  would  have  been  the  same,  his  failure 
to  do  either  will  not  have  been  prejudicial  and  the  insurer  cannot  avoid  coverage. 

Despite  the  purpose  and  policy  of  the  compulsory  insurance  and  financial 
responsibility  laws  to  secure  compensation  for  the  innocent  accident  victim, 
such  coverage  gaps  remained  that  the  States  were  forced  to  create  unsatisfied 
judgment  funds  or  mandatory  uninsured  motorist  coverage  statutes  to  fill  such 
gaps.  State  uninsured  motorist  laws  compel  the  liability  insurer  to  issue  or 
offer  uninsured  motorist  coverage  to  protect  the  insured  in  the  event  that  the 
driver  at  fault  in  the  accident  was  uninsured  or  in  the  event  that  his  coverage 
was  not  effective  in  respect  to  the  accident  because  of  breach  of  policy  condition 
or  some  other  reason.  The  latter  function  of  the  uninsured  motorist  coverage 
is  an  aspect  of  the  matter  which  is  quite  often  overlooked.  In  passing,  it  may 
be  noted  that  virtually  every  State,  now,  has  some  form  of  uninsured  motorist 
coverage  or  unsatisfied  judgment  statute,  and  it  approaches  being  a  national 
disgrace  that  the  District  of  Columbia  is  almost  alone  in  not  having  such  a  law 
in  view  of  the  number  of  uninsured  motor  vehicles  in  the  District. 

Although  uninsured  motorist  coverage  savors  of  first-party  insurance  in  that 
the  insured  recovers  from  his  own  insurer,  the  coverage  actually  constitutes  an 
inverse  liability  form  of  insurance,  which  is  to  say  that  the  insured  can  recover 
from  his  own  insurer  only  such  amounts  as  he  is  legally  entitled  to  recover  from 
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the  other  party,  including  a  "hit  and  run"  motorist.  This  is  quite  relevant  to 
the  subject  under  consideration,  since  an  accident  victim  who  had  uninsured 
motorist  coverage  when  he  was  injured  as  the  result  of  an  accident  with  a 
negligent  diplomat  would  nevertheless  derive  no  benefit  from  that  coverage 
since  he  was  not  legally  entitled  to  recover  from  the  immunized  diplomat. 

The  public  policy  inherent  in  the  compulsory  insurance  and  financial  respon- 
sibility laws  has  led  the  State  legislatures  and  courts  to  strike  down  or  drastic- 
ally reduce  the  various  immunities  from  liability  that  have  heretofore  existed. 
Thus,  the  sovereign  immunity,  charitable  institution,  interspousal  immunity, 
interfamilial  immunity  and  similar  doctrines  have  been  eliminated  or  curbed, 
all  for  the  purpose  of  attempting  to  secure  compensation  for  the  accident  victim. 
In  some  jurisdictions,  sovereign  immunity  has  been  removed  only  to  the  extent 
that  liability  insurance  has  been  obtained  in  behalf  of  the  governmental  body, 
it  being  obvious  that  an  insurer  that  has  received  premium  for  liability  insur- 
ance where  there  is  no  liability  has  been  unjustly  enriched  to  that  extent. 

In  connection  with  the  subject  under  consideration,  it  is  quite  clear  that 
Federal  preemption  precludes  the  State  legislatures  and  courts  from  eliminating 
or  modifying  diplomatic  immunity  and  thus  attempting  to  secure  compensation 
for  accident  victims  injured  through  motor  vehicle  accidents  involving  the 
diplomatic  comniunity.  The  common  theme  of  the  legislative  initiatives  before 
the  committee  is  to  remedy  that  situation. 

Although  I  have  seemingly  digressed  at  length  from  the  immediate  subject, 
it  has  been  my  purpose  to  show  that  the  modern  automobile  accident  reparations 
system  is  a  complex  of  legal  and  insurance  components.  Indeed,  I  think  it  a 
fair  statement  that  synergistic  forces  have  rendered  both  the  legal  and  insurance 
components  something  different  than  what  they  once  were.  It  is  also  my  purpose 
to  suggest  that  it  would  be  both  possible  and  proper  so  to  utilize  the  insurance 
system  as  to  secure  to  the  accident  victim  reasonable  comi)ensation  for  his 
injuries  or  property  damage.  In  short,  looking  at  the  substance  rather  than  the 
form  of  automobile  insurance,  its  substance  is  the  reparation  of  the  accident 
victim.  We  should,  therefore,  set  about  getting  to  the  substance  of  the  matter. 

At  the  risk  of  venturing  into  the — for  me — treacherous  paths  of  international 
law,  I  note  that  over  and  above  sections  4063^066  of  the  Revised  Statutes — 22 
U.S.C.  252-254 — there  must  be  taken  into  account  the  law  of  nations.  Indeed, 
the  heavy  sanctions  of  22  U.S.C.  253  are  predicated  upon  the  fact  that  the  person 
responsible  for  suits  against,  or  service  upon,  the  diplomat  is  "deemed  a  violator 
of  the  laws  of  nations  and  a  disturber  of  the  public  repose."  We  are  told  by 
such  cases  as  Bergmcm  v.  De  Sieyes,  71  F.  Supp.  334,  that  "The  Federal  statute 
granting  immunity  from  service  of  process  or  from  arrest  to  foreign  diplomatic 
ministers  accredited  to  the  United  States  is  merely  declaratory  of  the  common 
law,  of  which  the  law  of  nations  is  a  part."  In  the  cited  case,  the  statute  could 
not,  in  fact,  have  had  application  since  the  defendant  who  was  served  with 
process  was  only  temporarily  in  the  United  States  while  on  his  way  to  diplo- 
matic service  in  Bolivia  as  representative  of  the  French  Government.  Neverthe- 
less, the  court  held  that  he  was  immune  from  service  of  process  under  the  law 
of  nations.  It  would  thus  appear  that  outright  repeal  of  22  U.S.C.  252-254,  as 
proposed  by  S^76,  would  be  of  little  value ;  nor  would  the  provision  in  S— 477 
under  whch  the  United  States  would  be  "deemed  liable"  for  any  judgment  in 
suit  a  suit  be  of  much  value  since  the  inability  to  serve  process  would  seem 
to  preclude  the  obtaining  of  a  judgment  for  which  the  United  States  is  to  be 
deemed  liable. 

Measures  which  would  establish  within  the  Department  of  State  an  office  or 
fund  to  deal  with  the  reparation  of  accident  victims  of  accidents  involving 
members  of  the  diplomatic  community  impress  me  as  employing  a  cannon  to 
accomplish  what  a  flit  gun  could  do  as  well. 

It  would  appear  to  be  to  be  possible  and  appropriate  to  modify  the  provisions 
cited  above  by  inserting  in  the  code  a  section  or  subsection  providing  that 
notwithstanding  any  other  provision  of  law,  treaty,  international  agreement  or 
understanding,  no  State  shall  be  deemed  precluded  from  requiring  that  a  vehicle 
owned  by  a  foreign  nation  or  member  of  the  diplomatic  community  be  registered 
and  comply  with  its  compulsory  insurance  or  financial  responsibility  laws  except 
that  every  such  motor  vehicle  may  be  required  to  furnish  proof  of  financial 
responsibility  through  insurance  or  equivalent  security  in  the  same  amount  as 
is  required  of  commercial  motor  vehicles,  other  than  public  carriers  designed 
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for  the  transportation  of  more  than  ten  persons,  provided,  further,  that  if 
service  of  process  could  not  be  made  upon,  or  was  refused  by,  the  owner  or 
operaator  of  the  motor  vehicle  substituted  service  upon  the  Secretary  of  State, 
highway  commissioner  or  other  appropriate  State  oflScial  with  copy  to  the 
insurer  by  registered  mail  would  vest  the  courts  with  jurisdiction  for  purposes 
of  any  such  insurance  or  other  security,  and  policy  defenses  would  not  relieve 
such  insurer  from  any  obligation  for  which  any  insured  would  be  legally  liable. 
In  the  event  that  abolition  of  policy  defenses  otherwise  available  to  an  insurer 
were  to  occasion  great  concern  provision  could  be  made  that  upon  the  establish- 
ment by  an  insurer  that  it  was  required  to  make  payment  for  which  it  would 
not  otherwise  have  been  obligated  by  reason  of  the  insured's  breach  of  policy 
conditions  to  the  actual  prejudice  of  the  insurer,  in  that  event  the  Department 
of  State  would  reimburse  the  insurer. 

It  is  my  belief  that  an  approach  along  these  lines  comes  closest  to  putting 
the  accident  victim  of  an  accident  involving  a  member  of  the  diplomatic  com- 
munity in  the  same  position  he  would  had  occupied  had  he  been  injured  or 
damaged  by  any  other  motor  vehicle.  There  would  thus  be  provided  equal  pro- 
tection of  the  laws  with  minimum  disturbance  of  the  local  law  which,  as  I  see  it, 
is  "a  consummation  devoutly  to  be  wished". 

Senator  Metzenbaum.  We  will  also  include  the  statement  of  Con- 
gressman George  E.  Danielson,  who  was  unable  to  be  with  us  this 
morning,  in  the  record. 

[The  prepared  statement  of  Congressman  Danielson  will  be  found 
on  p.  99  of  the  appendix.] 

That  concludes  the  hearing  this  morning.  Thank  you. 

[Whereupon,  at  12:15  p.m.,  the  hearing  was  adjourned  subject  to 
the  call  of  the  Chair.] 
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95th  congress 
1st  Session 


S.476 


IN  THE  SENATE  OF  THE  UNITED  STATES 

January  26  (legislative  day,  January  19),  1977 

Mr.  Hathaway  introduced  the  following  bill;  which  was  read  twice  and 
referred  to  the  Committee  on  Foreign  Relations  and  if  and  when  reported 
to  be  referred  to  the  Conunittee  on  the  Judiciary  by  unanimous  consent 


A  BILL 

To  repeal   certain  statutes  prohibiting   suits   against  ministers 

and  their  domestics. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  sections  4063-4066  of  the  Revised  Statutes  (22  U.S.C. 

4  252-254)   are  repealed. 

(65) 
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95th  congress 

1st  Session 


S.477 


IN  THE  SENATE  OF  THE  UNITED  STATES 

January  26  (legislative  day,  January  19),  1977 

Mr.  Hathaway  introduced  the  following  bill;  which  was  read  twice  and 
referred  to  the  Committee  on  Foreign  Relations,  and  if  and  when  reported, 
to  be  referred  to  the  Committee  ou  the  Judiciary  by  unanimous  consent 


A  BILL 

Providing  that  the  United  States  shall  be  deemed  liable  in  the 
case  of  any  judgment  levied  by  any  court  against  any  diplo- 
mat against  whom  a  recovery  of  damages  is  statutorily  not 
allowed. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  the  United  States  shall  be  deemed  liable  for  and  shall 

4  satisfy  in  full  any  judgment  for  damages  levied  by  any  court 

5  against  any  ambassador  or  minister,   or  any  domestic  or 

6  domestic  servant  of  any  such  minister,  described  in  section 

7  4063  of  the  Revised  Statutes  if  such  judgment  is  deemed  void 

8  under  such  section. 
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95th  congress 
1st  Session 


S.478 


IN  THE  SENATE  OF  THE  UNITED  STATES 

January  26  (leorislativc  day,  January  19),  1977 

Mr.  Hathaway  introduced  the  following  bill;  which  was  read  twice  and 
referred  to  the  Committee  on  Foreifni  Relations,  and  if  and  when  reported 
to  be  referred  to  the  Committee  on  the  Judiciary  by  unanimous  consent 


A  BILL 

To  establish  within  the  Department  of  State  an  Assistant  Sec- 
retary for  Claims  Against  Foreign  Ministers  and  Diplomats; 
to  award  just  compensation  for  such  claims;  and  for  other 
purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Bepresenta- 

2  tlces  of  the  United  States  of  America  in  Congress  assembled, 

3  That    (a)    whenever  any  person   is  injured   in  his  person 

4  or  property  by  any  ambassador  or  public  minister  referred  to 

5  in  section  4063  of  the  Revised  Statutes    (22  U.S.C.  252), 

6  or  any  domestic  or  domestic  servant  of  an}'  such  minister, 

7  full  and  just  compensation  shall  upon  timely  application  be 

8  made  by  the  United  States,  as  provided  in  subsection   (1)). 

9  (b)  There  is  established  within  the  Department  of  State 
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1  a  Bureau  of  Claims  Against  Foreign  Ministers  and  Diplomats. 

2  In  addition  to  the  positions  provided  under  the  first  section 

3  of  the  Act  of  May  26,    1949,  as  amended    (22   U.S.C. 

4  2652),  there  shall  be  an  Assistant  Secretary  of  State  for 

5  Claims    Against   Foreign    Ministers    and    Diplomats     (the 

6  "Assistant  Secretary") ,  appointed  by  the  President,  by  and 

7  with  the  advice  and  consent  of  the  Senate,  who  shall  be 

8  the  head  of  the  Bureau  and  who  shall  have  responsibility 

9  for  awarding  just  compensation  as  provided  in  subsection 

10  (a) . 

11  (c)    The  decision  of  the  Assistant  Secretary  may  be 

12  appealed  to  the  Secretary  of  State,  whose  decision  shall  be 

13  final. 

^*  (d)    The  decision  of  the  Secretary  of  State  may  be 

^^    appealed  as  provided  in  chapter  7  of  title  5,  United  States 

1^    Code. 

'  (e)    Section  5315  of  title  5,  United  'States  Code,  is 

amended  by  adding  at  the  end  thereof  the  following  new 

paragraph : 

"(105)    Assistant  Secretary  of  State  for  Claims 
Against  Foreign  Mmisters  and  Diplomats.". 

(f)  The  provisions  of  this  Act  shall  apply  with  respect 
to  any  injury  incurred  on  or  after  the  date  of  enactment  of 

^*    this  Act. 

(g)  There  are  authorized  to  be  appropriated  such  sums 
as  may  be  necessary  to  carry  out  the  provisions  of  this  Act. 
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95Tn  CONGRESS 
IsT  Session 


S.  1 256 


IN  THE  SENATE  OF  THE  UNITED  STATES 

ArniL  6  (legislative  day,  February  21),  1977 

Mr.  Matiiias  iiitroducod  ilio  following  bill ;  which  was  read  twice  and  referred 
to  the  Committee  on  Foreign  Relations 


A  BILL 

To  eliminate  the  complete  immunity  from  criminal,  civil,  and 
administrative  jurisdiction  currently  given  to  all  foreign  dip- 
lomats and  their  staffs  and  to  establish  the  Vienna  Conven- 
tion on  Diplomatic  Eelations  as  the  basis  for  diplomatic  priv- 
ilesres  and  immunities  in  the  United  States. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  ma}^  be  cited  as  the  "Diplomatic  Immunities 

4  Act  of  1977". 

5  Sec,  2.   (a)   Whenever  any  writ  or  process  is  sued  out 

6  or  prosecuted  in  any  court,  quasi-judicial  body,  or  adminis- 

7  trative   tribunal   of   the   United   States,    of   the   District   of 

8  Columl)ia,  or  of  any  State,  territory,  or  possession  of  the 
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1  United  States,  against  a  person  or  the  property  of  a  person 

2  entitled  to  immunity  from  such  suit  or  process  under  the 

3  Vienna  Convention  on  Diplomatic  Eelations,  such  writ  or 

4  process  shall  be  deemed  void. 

5  (b)   Sections  4063,  4064,  4065,  and  4066  of  the  Re- 
el vised  Statutes   (22  U.S.C.  252-254)    ai'e  repealed. 

7  Sec.  3.    (a)   The  determination  of  the  President  as  to 

8  the  entitlement  of  a  foreign  diplomatic  mission  and  the  per- 

9  sonnel  thereof  to  diplomatic  privileges  and  immunities  under 

10  the  Vienna  Convention  on  Diplomatic  Relations  shall  be 

11  conclusive   and   binding   on   all   Federal,    State,    and   local 

12  authorities. 

13  (b)    The  President  shall  from  time  to  time  publish  in 

14  the  Federal  Register  of  the   United  States  a  list   of   the 

15  permanent  foreign  diplomatic  missions  and  the   personnel 

16  thereof  entitled  to  diplomatic  privileges  and  immunities. 

17  Sec.  4.  The  President  may  exercise  any  functions  con- 

18  ferred  upon  him  by  this  Act  through  such  agency  or  officer 

19  of  the  United  States  Government  as  he  shall  direct.  The 

20  head  of  any  such  agency  or  such  officer  ma}'  from  time  to 

21  time  promulgate  such  rules  and  regulations  as  may  be  neccs- 

22  sary  to  carry  out  such  functions,  and  may  delegate  authority 

23  to  perform  any  such  functions,  including,  if  he  shall  so  spec- 

24  ify,   tlie   authority  successively   to  redelegate  any   of  such 

25  functions  to  any  of  his  su])ordinates. 
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1  Sec.  5.  The  repeal  by  section  2(1))   of  this  Act  of  sec- 

2  tioiis  4063  through  4066  of  the  Revised  Statutes  shall  not 

3  affect  any  act  done  or  riglut  accruing  or  accrued,  or  any  suit 

4  or  proceeding  had  or  commenced  in  any  civil  cause,  before 

5  such  repeal,  but  all  rights  and  lial)ilities  under  such  sections 

6  shall  continue,  and  may  be  enforced  in  the  same  manner  as 

7  if  such  repeal  had  not  been  made,  subject  only  to  the  appli- 

8  cable  immunities  heretofore  flowing  from  customary  interna- 

9  tional  law  and  practice. 
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95th  congress 
IsT  Session 


S.  1 257 


IN  THE  SENATE  OF  THE  UNITED  STATES 

April  6  ( leoislative  day,  February  21),  1977 

Mr.  Matiiias  introduced  the  following  bill;  which  was  read  twice  and  referred 
to  the  Coiniaittee  on  Foreign  Relations 


A  BILL 

To  recjuire  that  members  of  the  diplomatic  commimity  aecredited 
to  or  resident  in  the  United  States  shall,  as  a  i)rerequlsite  to 
ownmg  or  operating-  a  motor  vehicle  in  the  United  States, 
satisfy  the  appropriate  issuing  authority  that  any  claims  for 
personal  injury  or  property  loss  resulting  from  such  operation 
will  be  satisfied  by  an  insurer  and  are  enforceable  by  a  direct 
action  against  such  insurer. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Diplomatic  Insurance 

4  Protection  Act". 


73 


1  FINDINGS;    PURPOSE 

2  Se€.  2.  (a)  The  Congress  finds  and  declares  that — 

3  (1)  many  foreign  countries,  including  several  that 

4  are  signatory  to  the  Vienna  Convention  on  Diplomatic 

5  Relations,  require  that  members  of  the  diplomatic  com- 

6  munity  accredited  to  or  present  m  such  coimtry,  main- 

7  tain  as  a  prerequisite  to  operating  motor  vehicles  in  such 

8  country  some  forai  of  motor  vehicle  insurance,  in  order 

9  to  msure  tliat  victims  of  motor  vehicle  accidents  involv- 

10  ing  such  a  member  are  adequately  compensated  for  their 

11  injuries  and  losses; 

12  (2)   in  the  United  States,  victims  of  motor  vehicle 

13  accidents  in  which  members  of  the  diplomatic  connnu- 

14  nity  and  citizens  of  the  United  States  are  involved  are 

15  not  always  able  to  secure  such  adequate  compensation, 

16  because  the  United  States  has  not  heretofore  hnposed 

17  such  a  requirement ;  and 

18  (3)   victims  of  such  accidents  should  receive,  sub- 

19  ject  to  apphcable  law,  a  measure  of  compensation  for 

20  their  losses. 

21  (b)  (1)   It  is,  therefore,  the  purpose  of  this  Act  to  re- 

22  quire  that  members  of  the  diplomatic  community  accredited 

23  to  or  resident  in  the  United  States  shall,  as  a  jirerequisite 

24  to   owning   or   operating   a   motor   vehicle   in   the   United 

25  States,   satisfy  the  appropriate  issuing  authority  that  any 
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1  eh'ims  for  pefsoftal  iftjuiy  m  property  loss  Resulting  from 

2  s*M?h  o-pt'iration  will  W  h^atfefied  l>y  am,  insurer  and  are  en- 

3  forceal)le  by  a  direct  action  a^gaittst  sufh  insm-er, 

4r  DEFINITIONS 

5  tS'EG.  3.  As  iiseti  in  tkis  Aet— 

6  (l)  tliie  term  "isstiing  autbiority"  means  the  com- 

7  missioner  or  other  official  who-  i»  the  headi  of  the  depart- 

8  ment,  eonftmissi©!!,  k)«rd^  m  other  department  or  agency 

9  which  is  charged!  l)y  the  law  oi  a  Htaite  with  the  regis- 

10  ti-ation  oi',  and  with  the  issiaaace  ul  avithority  to  operate 

11  a  niiotHi-  vehiele  in  Bueh  State ; 

12  (,2)    the  term;  "fimd;"  meailLs   the   Ckims  against 

13  Meml)ers  of  the  l>iplo.m,allic  Commnnity  Fundv  e8tal>- 

14  hshed  purs«a.nt  to- section  o-(h)  of  tlm  Act ; 

15  (3)    the  term   "member  of   the  diplomatic   com- 

16  munity"  means — 

!'<'  (A)   any  dudiy  accredited.  memb«r  or  employee 

18  of  a  dipkmatie  mission  to  the  Umted  States  who  is 

19  granted  diplomatic  immunity  from  legal  process  in 
26  the  United  States  pursuant  to-  the  applicable  laws 
21  and  treaties  of  th^  United.^  States; 

22.  (B).  any  duly  accredited  member  or  employee 

23  of  a  missiom  to  an  international  organization  or  an 

24  international  conference  that  is  located  pennanently 

25  or  temporarily  in  the  United)  States  who'  is  granted 
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1  diplomatic  immiinity  or  its  equivalent  in  the  United 

2  States  pursuant  to  the  applicable  laws  and  treaties 

3  of  the  United  States ;  and 

4  (4)  the  term  "State"  includes  any  State  of  the 
f,  United  States,  the  District  of  Columbia,  the  Common- 
G  wealth  of  Puerto  Rico,  and  any  territory  or  possession 

7  of  the  United  States. 

8  EEQUIREMENT  OF  INSUEANCE 

9  Sec.  4.  (a)  Each  member  of  the  diplomatic  community 

10  shall,  as  a  prerequisite  to  registering  or  renewal  of  such 

11  registration  or  operating  a  motor   vehicle  in  the   United 

12  States,  provide  and  maintain  motor  vehicle  insurance  with 
1?,  respect  to  any  motor  vehicle  owned  or  operated  by  such 

14  member.  Such  motor  vehicle  insurance  shall  be  in  such  form 

15  and  amounts  as  are  determined  by  the  applicable  issuing 

16  authority  to  be  adequate  to  satisfy  any  reasonable  claim  that 
n  could  be  established,  pursuant  to  apphcable  law,  against  such 

18  member    of    the    diplomatic    community.    Such    insurance 

19  shall — 

2Q  ( 1 )  include  a  provision  that  grants,  to  any  injured 

21  person,  or  his  heirs  or  legal  representatives  suffering 

22  property  loss  of  personal  injury  as  a  result  of  the  opera- 

23  tion  of  a  motor  vehicle  covered  by  such  insurer,  a  right 

24  of   direct  action   against  the   insurer   or  otlier  person 

25  issuing  such  insurance ;  and 
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1  (2)  provide  that  the  insurer  or  other  person  Issuing 

2  such  insurance  shall  be  estopped  from  asserting  any  de- 

3  fense  based  upon  the  doctrine  of  diplomatic  immunity 

4  with  respect  to  any  claim  otherwise  covered  by  such 

5  insurance. 

6  (b)    Each  member  of  the  diplomatic  community  who 

7  owns  a  motor  vehicle  shall,  as  a  prerequisite  to  the  privilege 

8  of  registering  such  vehicle  in   the  United   States,   furnish 

9  proof  to  the  applicable  issuing  authority  that  the  require- 

10  mcnts  of  this  subsection  have  been  satisfied. 

11  (c)    The  provisions   of  this   section   shall   take   effect 

12  ninety  days  after  the  date  of  enactment  of  this  Act. 

13  OFFICE    OF    CLAIMS    AGAINST    MEMBERS    OF    DIPLOMATIC 

14  COMMUNITY 

15  Sec.  5.   (a)   There  is  estabhshed  in  the  Department  of 

16  State  an  office  to  be  known  as  the  Office  for  Claims  Against 

17  Members  of  the  Diplomatic  Community.  The  Secretary  of 

18  State  shall  appoint  a  qualified  individual  to  direct  such  Office 

19  and  to  administer  the  fund  established  under  subsection   (b) 

20  of  this  section. 

21  (b)   There  is  estabhshed  in  the  Treasury  of  the  United 


22  States  a  claim  against  Members  of  the  Diplomatic  Commu- 

23  nity  Fund.  The  fund  shall  be  administered  by  the  Secretary 

24  of  State  in  accordance  with  this  section. 

25  (c)    Any  person  who  has  suffered  or  suffers  personal 
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1  i»3nrT,  riic  henys  ©-r  Ic^ji'al  represe-tttatlive'  &i  awj  person  wlio 

2  has  bet^tt  killed  ©r  is>  kailletl,  aJid  any  pe-vso-w  (or  his  heirs 
3^  m  W^al  re|iWfe«eikt;iitive )  who  has  i^tifliered  m  snffei-s  loss  to 
4r  property  as  a  pesttlt  of  the  ope-rati.on   ol  ai  mtoto'if  vehieJc 

5  l)y  a  nieinl)cr  of  the  tliploinatic  oommnnity  at  auiy  time  after 

6  the  date  five  years  prior  to  the  date  of  enactment  of  this  Act 

7  may  sufe-mit  a  claim  for  full  and  j-ust  comipf^msatiofi  imr  such 

8  injury,  death,  and  loss  to  the  fund,,  if,,  where  appropaiafce,  a 

9  good  faith  effort  we-re  made  to  obtain  compensation  pursuant 

10  to  section  4  of  this  title  and  fair  and  just  compensation  was 

11  not  obtained  under  section  4  of  this  title-.  Payment  may  be 

12  made  to  such  person  (or  his  heirs  or  legal  representati-Te)  on 

13  the  basis  of  api^licabte  law,  u-poii  due  investigation,  miediation, 
^'*  and  other  reasonable  proceedings  as  provided  for  by  regula- 
■^^  tions  of  the  Seeretaiy  oi  S^ate. 

■'■"  (d)  The  Attorney  Geaeral  and  other  officers  and  agen- 

■'■'  eies  of  th-e  Fnited  State-s  shall  cooperate  with  the  Secretary  of 

•^  State  in  carrying  out  the  purposes-  of  this  section. 

•^^  (e)  Thci^e  are  amthori'zed  to  be  appropriated  tO'  the  fund 

such  sums  as  are  necessary  to  satisfy  claims  that  are  allowed 

pursuant  to  subsectioa  (c)  of  this  seetdon. 
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&5th  congress 
1st  Session 


H.  R.  7819 


IN  THE  SENATE  OF  THE  UNITED  STATES 

July  29  (legislative  day,  July  19) ,  1977 
Eead  twice  and  referred  to  the  Committee  on  Foreign  Relations 


AN  ACT 

To  complement  the  Viemia  Convention  on  Diplomatic 

Relations. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SHORT  TITLE 

4  Section  1.  This  Act  may  be  cited  as  the  "Diplomatic 

5  Relations  Act". 

6  DEFINITIONS 

7  Sec.  2.  As  used  in  this  Act — 

8  ( 1 )    the  'term  "members  of  a  mission"  means — 

9  (A)    the  head  of  a  mission  and  members  of 
10                  the  diplomatic  staf!  of  a  mission, 
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1  (B)   members  of  the  administrative  and  tech- 

2  nical  staff  of  a  mission,  and 

3  (C)  members  of  the  service  staff  of  a  mission, 

4  as  such  terms  are  defined  in  Article  1  of  the  Vienna 

5  Convention ; 

6  (2)    the  term  "family"  means — 

7  (A)  the  members  of  the  family  of  a  member  of 

8  a  mission  described  in  paragraph  (1)  (A)  who  form 

9  part  of  his  or  her  household  if  they  are  not  nationals 

10  of  the  United  States,  and 

11  (B)  the  members  of  the  family  of  a  member  of 

12  a  mission  described  in  paragraph  (1)  (B)  who  form 

13  part  of  his  or  her  household  if  they  are  not  nationals 

14  or  permanent  residents  of  the  United  States, 

15  within    the    meaning    of    Article    37    of    the    Vienna 

16  Convention ; 

17  (3)  the  term  "mission"  mcludes  missions  within  the 

18  meaning  of  the  Vienna  Convention  and  any  missions 

19  representing  foreign  governments,  individually  or  col- 

20  lectively,  which  are  extended  the  same  privileges  and 

21  immunities,  pursuant  to  law,  as  are  enjoyed  by  missions 

22  under  the  Vienna  Convention ;  and 

23  (4)    the   term   "Vienna  Convention"   means   the 

24  Vienna  Convention  on  Diplomatic  Relations  of  April  18, 

25  1961    (T.I.A.S.  numbered  7502;  23  U.S.T.   3227), 


80 

3 

1  entered  into  force  with  respect  to  the  United  States  on 

2  December  13,  1972. 

3  ESTABLISHMENT    OF    THE    VIENNA    CONVENTION    AS    THE 

4  UNITED    STATES    LAW    ON     DIPLOMATIC     PRIVILEGES 

5  AND   IMMUNITIES 

6  Sec.  3.    (a)  (1)    Sections  4063  through  4066  of  the 

7  Revised  Statutes  of  the  United  States  (22  U.S.C.  252-254) 

8  are  repealed. 

9  (2)  The  section  analysis  of  title  XLVII  of  the  Revised 

10  Statutes  of  the  United  States  is  amended  by  striking  out 

11  the  items  relating  to  sections  4063  through  4066. 

12  (b)   Members  of  the  mission  of  a  sending  state  which 

13  has  not  ratified  the  Vienna  Convention,  their  families,  and 

14  the  diplomatic  couriers  of  such  state,  shall  enjoy  .the  privi- 

15  leges  and  immunities  specified  in  the  Vienna  Convention. 

16  AUTHORITY  TO  EXTEND  MORE  FAVORABLE  OR  LESS 

17  FAVORABLE  TREATMENT 

18  Sec.  4.  The  President  may,  on  the  basis  of  reciprocity 

19  and  under  such  terms  and  conditions  as  he  may  determine, 

20  specify  privileges  and  immunities  for  members  of  the  mis- 

21  sion,  their  families,  and  the  diplomatic  couriers  of  any  send- 

22  ing  state  which  result  in  more  favorable  treatment  or  less 

23  favorable   treatment  than  is  provide^  under   the   Vienna 

24  Convention. 
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1  DISMISSAL   OF  ACTIONS   AGAINST   INDIVIDUALS   ENTITLED 

2  TO  IMMUNITY 

3  Sec.  5.  Any  action  or  proceeding  brought  against  an 

4  individual  who  is  found  by  the  court   (or  in  the  case  of  an 

5  administrative  action  or  proceeding,  by  the  appropriate  ad- 

6  ministrative   authority)    to   be   entitled  to  immunity   with 

7  respect  to  such  action  or  proceeding  under  the  Vienna  Con- 

8  vention,  under  section  3  (b)   or  4  of  this  Act,  or  under  any 

9  other  law  extending  diplomatic  privileges  and  immunities, 

10  shall  be  dismissed  upon  motion  or  written  application  of  such 

11  individual  to  the  court  or  administrative  authority. 

12  REQUIREMENT  FOR  LIABILITY  INSURANCE 

13  Sec.  6.  (a)  Each  mission,  members  of  the  mission  and 

14  their  families,  and  individuals  described  in  section  19  of  the 

15  Convention  on  Privileges  and  Immunities   of   the  United 

16  Nations  of  February  13,  1946,  shall  comply  with  any  re- 

17  quirement  unposed  by  the  regulations  promulgated  by  the 

18  President  pursuant  to  subsection    (b) . 

19  (b)  The  President  shall,  by  regulation,  estabUsh  liability 

20  insurance  requirements  to  be  met  by  each  mission,  members 

21  of  the  mission  and  their  families,  and  individuals  described  in 

22  section  19  of  the  Convention  on  Privileges  and  Immunities 

23  of  the  United  Nations  of  February  13,  1946,  relating  to  risks 

24  arising  from  the  operation  in  the  United  States  of  any  motor 

25  vehicle,  vessel,  or  aircraft. 
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1  (c)  The  President  shall  take  such  steps  as  he  may  deem 

2  necessary  to  msure  that  each  mission,  members  of  the  mis- 

3  sion  and  their  families,  and  individuals  described  in  section 

4  19  of  the  Convention  on  Privileges  and  Immunities  of  the 

5  United  Naitions  of  February  13,  1946,  who  operate  motor 

6  vehicles,  vessels,  or  aircraft  in  the  United  States  comply  with 

7  the  requirements  established  pursuant  to  subsection  (b) . 

8  CONFORMmG  AMENDMENTS  TO  TITLE   28 

9  Sec.  7.  (a)  (1)  Section  1351  of  title  28,  United  States 

10  Code,  is  amended  to  read  as  follows: 

11  "§  1351.  Consuls,  vice  consuls,  and  members  of  a  diplomatic 

12  mission  as  defendant 

13  "The   district   courts   shall   have    original   jurisdiction, 

14  exclusive  of  the  cqufts  of  the  States,  of  all  civil  actions  and 

15  proceedings  against — 

16  "  ( 1 )    consuls  or  vice  consuls  of  foreign  states ;  or 

17  "(2)   members  of  a  mission  or  members  of  their 

18  famiUes   (as  such  terms  are  defined  in  section  2  of  the 

19  Diplomatic  Relations  Act) .". 

20  (2)    The  chapter  analysis  of  chapter  85  of  such  title 

21  28  is  amended  by  amending  the  item  relating  to  section  1351 

22  to  read  as  follows : 

"1351.  Consuls,  vice  consuls,  and  members  of  a  diplomatic  mission  as 
defendant.". 

23  (b)  (1)  Section  1251  (a)  of  such  title  28  is  amended  to 

24  read  as  follows : 
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1  **  (a)  The  Supreme  Court  shall  have  original  and  exclu- 

2  sive  jurisdiction  of  all  controversies  hetween  two  or  more 

3  States.". 

4  (2)   Section  1251  (b)  (1)    of  such  title  28  is  amended 

5  by  striking  out  "brought  by"  and  all  that  follows  through 

6  "consuls  or"  and  inserting  in  lieu  thereof  "to  which  ambas- 

7  sadors,  other  public  ministers,  consuls,  or". 

8  EFFECTIVE   DATE 

9  Sec.  8.  This  Act  shall  take  effect  at  the  end  of  the 
10    ninety-day  period  beginning  on  the  date  of  its  enactment. 

Passed  the  House  of  Kepresentatives  July  27,  1977. 

Attest:  EDMUND  L.  HENSHAW,  JR., 

Clerk. 
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The  1790  Act 

§  252.  Suits  against  ministers  and  their  domestics  prohibited. 

Whenever  any  writ  or  process  is  sued  out  or  prosecuted  by  any  person  in  any 
court  of  the  United  States,  or  of  a  State,  or  by  any  judge  or  justice,  whereby  the 
person  of  any  ambassador  or  public  minister  of  any  foreign  prince  or  State,  au- 
thorized and  received  as  such  by  the  President,  or  any  domestic  or  domestic  serv- 
ant of  any  such  minister,  is  arrested  or  imprisoned,  or  his  goods  or  chattels  are 
distrained,  seized,  or  attached,  such  writ  or  process  shall  be  deemed  void. 

§  253.  Penalty  for  wrongful  suit. 

Whenever  any  writ  or  process  is  sued  out  in  violation  of  section  252  of  this 
title,  every  person  by  whom  the  same  is  obtained  or  prosecuted,  whether  as  party 
or  as  attorney  or  solicitor,  and  every  officer  concerned  in  executing  it,  shall  be 
deemed  a  violator  of  the  laws  of  nations  and  a  disturber  of  the  public  repose, 
and  shall  be  imprisoned  for  not  more  than  three  years,  and  fined  at  the  discretion 
of  the  court. 

§254.  Exceptions  as  to  suits  against  servants,  etc.,  of  minister;  listing  servants. 

Sections  252  and  253  of  this  title  shall  not  apply  to  any  case  where  the  person 
against  whom  the  processes  issued  is  a  citizen  or  inhabitant  of  the  United  States, 
in  the  service  of  an  ambassador  or  a  public  minister,  and  the  process  is  founded 
upon  a  debt  contracted  before  he  entered  upon  such  service ;  nor  shall  section 
253  of  this  title  apply  to  any  case  where  the  person  against  whom  the  process 
is  issued  in  a  domestic  servant  of  an  ambassador  or  a  public  minister,  unless  the 
name  of  the  servant  has,  before  the  issuing  thereof,  been  registered  in  the  De- 
partment of  State,  and  transmitted  by  the  Secretary  of  State  to  the  marshal  of 
the  District  of  Columbia,  who  shall  upon  receipt  thereof  post  the  same  in  some 
public  place  in  his  office.  All  persons  shall  have  resort  to  the  list  of  names  so 
posted  in  the  marshal's  office,  and  may  take  copies  without  fee. 
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VIENNA  CONVENTION  ON  DIPLOMATIC  RELATIONS 

OF  APRIL  18,  1961  • 

000  UJf.T.S.  80. 

The  Statu  PartUt  to  the  preeent  Conventum, 

ReeaUing  that  peoples  of  all  nations  from  ancient  timet  have  recofaiied 
tbe  status  of  diplomatic  agents. 

Having  in  mind  the  purposes  and  principles  of  the  Charter  of  the  United 
Natimis  concerning  the  sovereign  equality  of  States,  the  maintenance  of  in- 
ternational peace  and  security,  and  the  promotion  of  friendly  relations 
ammig  nations, 

Believing  that  an  international  convention  on  diplomatic  intercourse, 
privileges  and  immunities  would  contribute  to  the  devdopment  of  friendly 
rriations  among  nations,  irrespective  of  their  differing  ctmstitutional  and 
social  systems, 

Realising  that  the  purpose  of  such  privileges  and  immunities  is  not  to 
benefit  individuals  but  to  ensure  the  efficient  performance  of  the  functions 
of  diplomatic  missions  as  representing  States, 

Affirming  that  the  rules  of  customary  international  law  should  continue 
to  govern  questions  not  expressly  regulated  by  the  provisions  of  tbe  present 
Convention, 

Have  agreed  as  follows: 

ArtieU  1 

For  the  purpose  of  the  present  Convention,  the  following  «q>reision8 
shall  have  the  meanings  hereunder  assigned  to  themr 

(•)  the  "head  of  the  mission"  is  the  person  charged  by  the  sending  State 
with  the  duty  of  acting  in  that  capacity ; 

(ft)  the  "members  of  the  mission"  are  the  head  of  the  missitm  and  the  mem- 
bers of  the  staff  of  tbe  mission ; 

(e)  the  "members  of  the  staff  of  the  mission"  are  the  members  of  the  dip- 
lomatic staff,  of  tbe  administrative  and  technical  staff  and  of  the  serv- 
ice staff  of  the  mission; 

(d)  tbe  "members  of  the  dipkMnatic  staff"  are  the  members  of  the  staff  of 
the  mission  having  diplomatic  rank; 

(«)  a  "dipkmiatic  agent"  is  the  head  of  the  mission  or  a  nwmber  of  the 
diplomatic  staff  of  the  mission ; 

(/)  the  "members  of  the  administrative  and  technical  stafr'  are  the  mem- 
bers of  the  staff  of  the  mission  «nployed  in  the  administrative  and 
technical  service  of  the  mission; 

a.  Tbe  convention  entered  into  force  on  tion ;  tbe  conveDtlon  Altered  into  force 
AprU  24.  1904.  Am  of  Dec.  31,  Wn,  for  tbe  United  SUtet  on  Dec  IS,  1972. 
108  steles  were  pertiee  to  this  coaven- 

181 
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(0)  the  "membera  of  the  service  lUff"  «re  the  members  of  the  staff  of  the 
mission  in  the  domestic  service  of  the  mission ; 

ih)  a  "private  servant"  is  a  person  who  is  in  the  domestic  service  of  a  mem- 
ber of  the  mission  and  who  is  not  an  employee  of  the  sending  State; 

(t)  the  "premises  of  the  mission"  are  the  buildings  or  parts  of  buildings 
and  the  land  ancillary  thereto,  irrespective  of  ownership,  used  for  the 
purposes  of  the  mission  including  the  residence  of  the  head  of  the  mis- 
sion. 

Article  2 

The  establishment  of  diplomatic  relations  between  States,  and  of  per- 
manent diplomatic  missions,  takes  place  by  mutual  consent 

Article  S 

1.  The  functions  of  a  diplomatic  mission  consist  inter  alia  in: 

(a)  representing  the  sending  State  in  the  receiving  State; 

(6)  protecting  in  the  receiving  State  the  interests  of  the  sending  State  and 
of  its  nationals,  within  the  limits  permitted  by  international  law; 

(e)  negotiating  with  the  Giovemment  of  the  receiving  State; 

(d)  ascertaining  by  all  lawful  means  conditions  and  developments  in  the 
receiving  State,  and  reporting  thereon  to  the  Government  of  the  send- 
ing SUU; 

(«)  promoting  friendly  relations  between  the  sending  State  and  the  receiv- 
ing State,  and  developing  their  economic,  cultural  and  scientific  rela- 
tions. 

2.  Nothing  in  the  present  Convention  shall  be  construed  as  prevent- 
ing the  performance  of  consular  functions  by  a  diplomatic  miasion. 

AHiOe  ^ 

1.  The  sending  State  must  make  certain  that  the  agriment  of  the  re- 
ceiving State  has  been  given  for  the  person  it  proposes  to  accredit  as  head 
of  the  mission  to  that  State. 

2.  The  receiving  State  is  not  oUiged  to  give  reasons  to  the  tending 
State  for  a  refusal  of  agrhnetU. 

Article  5 

1.  The  sending  State  may,  after  it  has  given  due  notification  to  the 
receiving  States  concerned,  accredit  a  head  of  mission  or  assign  any  mem- 
ber of  the  diplomatic  staff,  as  the  case  may  be,  to  more  than  one  State,  unless 
there  is  express  objection  by  any  of  the  receiving  States. 

2.  If  the  sending  State  accredits  a  head  of  mission  to  on*  or  more 
other  States  it  may  establish  a  diplomatic  mission  headed  by  a  chargt 
d'affaires  ad  interim  in  each  State  where  the  head  of  mission  has  not  his 
permanent  seat. 
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3.  A  head  of  miMion  or  any  member  of  the  diplomatic  staff  of  the 
miMion  may  act  as  representative  of  the  sendinf  State  to  any  international 
orranitation. 

Article  6 

Two  or  more  States  may  accredit  the  same  person  as  head  of  mission 
to  another  State,  unless  objection  is  offered  by  the  receiving  State. 

ArtieU  7 

Subject  to  the  provisions  of  Articles  6.  8.  9  and  11,  the  sending  State 
may  freely  appoint  the  members  of  the  staff  of  the  mission.  In  the  case 
of  military,  naval  or  air  attach^,  the  receiving  State  may  require  their 
namea  to  be  submitted  beforehand,  for  its  approval. 

Article  8 

1.  Members  of  the  diplomatic  staff  of  the  mission  should  in  principle 
be  of  the  nationality  of  the  sending  State. 

2.  Members  of  the  diplomatic  staff  of  the  mission  may  not  be  ap< 
pointed  from  among  persons  having  the  nationality  of  the  receiving  State, 
except  with  the  consent  of  that  State  which  may  be  withdrawn  at  any  time. 

8.  The  receiving  State  may  reserve  the  same  right  with  regard  to 
nationals  of  a  third  State  who  are  not  alao  nationals  of  the  sending  State. 

Article  9 

1.  The  receiving  State  may  at  any  time  and  without  having  to  exf^in 
its  decision,  notify  the  sending  State  that  the  head  of  the  mission  or  any 
member  of  the  diplomatic  staff  of  the  mission  is  persofia  non  grata  or  that 
any  other  member  of  the  staff  of  the  mission  is  not  acceptable.  In  any 
such  caae,  the  sending  State  shall,  as  appropriate,  either  recall  the  person 
concerned  or  terminate  his  functions  with  the  mission.  A  person  may  be 
declared  non  grata  or  not  acceptable  before  arriving  in  the  territory  of  the 
receiving  State. 

2.  If  the  sending  State  refuses  or  fails  within  a  reasonable  period  to 
carry  out  its  obligations  under  paragraph  1  of  this  Article,  the  receiving 
State  may  refuse  to  recognise  the  person  concerned  as  a  member  of  the 
mission. 

ArtitU  10 

1.  The  Ministry  for  Foreign  Affairs  of  the  receiving  State,  or  such 
other  ministry  as  may  be  agreed,  shall  be  notified  of: 

(a)  the  appointment  of  members  of  the  mission,  their  arrival  and  their  final 
departure  or  the  termination  of  their  functions  with  the  mission; 

(6)  the  arrival  and  final  dei>arture  of  a  person  belonging  to  the  family  of  a 
member  of  the  mission  and,  where  appropriate,  the  fact  that  a  person 
becomes  or  ceases  to  be  a  member  of  the  family  of  a  member  of  the 
miasion ; 
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(«)  tlM  trrtval  and  final  departure  of  private  lervaata  in  tlM  employ  of 
penoaa  referred  to  in  sub-paragraph  (•)  of  tkia  parafrajMi  And.  where 
appropriate,  the  fact  that  they  are  leavinf  the  employ  of  luch  per- 
•<»!§; 

(d)  the  emafement  and  discharge  of  persons  resident  in  the  receiving  State 
as  members  of  the  missi<m  or  private  servants  entitied  to  privileges  and 
immunities. 

t.  Where  possible,  prior  notification  of  arrival  and  final  departure 
shall  abo  be  given. 

Artide  It 

1.  In  the  absence  of  specific  agreement  as  to  the  sise  of  the  mission, 
the  receiving  SUto  may  require  that  the  aiae  of  a  mission  be  kept  within 
limits  considered  by  it  to  be  reasonable  and  normal,  having  regard  to  cir- 
cumstances and  conditions  in  the  receiving  SUto  and  to  the  needs  of  the 
particttlar  mission. 

2.  The  receiving  SUto  may  equally,  within  similar  bounds  and  on  a 
Bondiscriminatory  basis,  refuse  to  accept  off iciab  of  a  particular  category. 

AHieU  St 

The  sending  SUto  nuiy  not,  without  the  prior  express  consent  of  the 
receiving  SUto.  esUblish  officee  forming  part  of  the  mission  in  localities 
other  than  those  in  which  the  mission  itself  is  established. 

ArtMe  IS 

1.  The  head  of  the  mission  is  considered  as  having  taken  up  his  func- 
tions in  the  receiving  SUto  either  when  he  has  presented  his  credentials  or 
when  he  has  notified  his  arrival  and  a  true  copy  of  his  credentials  has  been 
presented  to  the  Ministry  for  Foreign  Affairs  of  the  receiving  SUto,  or  such 
other  ministry  as  may  be  agreed,  in  accordance  with  the  practice  prevailing 
in  the  receiving  SUto  which  shall  be  applied  in  a  uniform  manner. 

2.  The  order  of  presenUtion  of  credentials  or  of  a  true  c<H>y  thereof 
will  be  detormined  by  the  date  and  time  of  the  arrival  of  the  head  of  the 
mission. 

Artide  U 

1.  Heads  of  mission  are  divided  into  three  classes,  namely : 

(a)  that  of  ambassadors  or  nuncios  accredited  to  Heads  of  SUte,  and  other 
heads  of  mission  of  equivalent  rank ; 

(6)  that  of  envoys,  ministers  and  internuncios  accredited  to  Heads  of  SUte; 

(e)  that  of  charges  d'affaires  accredited  to  Ministers  for  Foreign  Affairs. 

2.  Except  as  concerns  precedence  and  etiquette,  there  shall  be  no  dif- 
ferentiation between  heads  of  mission  by  reason  of  their  class. 

AHUAe  15 

The  class  to  which  the  heads  of  Uieir  miuions  are  to  be  assigned  shall 
be  agreed  between  SUtes. 
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Artide  1$ 

1.  Heads  of  miMion  shall  Uke  precedence  in  their  respective  classes  in 
the  order  of  the  date  and  time  of  taking  up  their  functions  in  accordance 
with  Article  IS. 

2.  Alterations  in  the  credentials  of  a  head  of  mission  not  involving  any 
change  of  class  shall  not  affect  his  precedence. 

8.  This  article  is  without  prejudice  to  any  practice  accepted  by  the  re> 
ceiving  State  regarding  the  precedence  of  the  representative  of  the  Holy  See. 

Artide  17 

The  precedence  of  the  members  of  the  diplomatic  staff  of  the  mission 
shall  be  notified  by  the  bead  of  the  mission  to  Uie  Ministry  f<H'  Foreign  Af- 
fairs or  such  other  ministry  as  may  be  agreed. 

AHide  It 

The  procedure  to  be  observed  in  each  State  for  the  reception  of  heads 
of  mission  shall  be  uniform  in  respect  of  each  class. 

Artide  1$ 

1.  If  the  post  of  head  of  the  mission  is  vacant,  or  if  the  head  of  the 
miasion  is  unable  to  perform  his  functions,  a  charge  d'affaires  ad  interim 
shall  act  provisionally  as  head  of  the  mission.  The  name  of  the  chargi 
d'affaires  ad  interim  shall  be  notified,  either  by  the  head  of  the  miasion  or, 
in  case  he  is  unable  to  do  so,  by  the  Ministry  for  Foreign  Affairs  of  the 
sending  State  to  the  Ministry  for  Foreign  Affairs  of  the  receiving  State  or 
such  other  ministry  as  may  be  agreed. 

2.  In  cases  where  no  member  of  the  diplomatic  staff  of  the  mission  is 
present  in  the  receiving  State,  a  member  of  the  administrative  and  technical 
staff  may,  with  the  consent  of  the  receiving  State,  be  designated  by  the 
sending  State  to  be  in  charge  of  the  current  administrative  affairs  of  the 
mission. 

Article  tO 

The  mission  and  its  head  shall  have  the  right  to  use  the  flag  and  emblem 
of  the  sending  State  on  the  premises  of  the  mission,  including  the  residence 
of  the  head  of  the  mission,  and  on  his  means  of  transport. 

Artide  tl 

1.  The  receiving  State  shall  either  facilitate  the  acquisition  on  its 
territory,  in  accordance  with  its  laws,  by  the  sending  State  of  premises 
necessary  for  its  mission  or  assist  the  latter  in  obtaining  accommodation 
in  some  other  way. 

2.  It  shall  also,  where  necessary,  assist  missions  in  obtaining  suitable 
aeeommodation  for  their  members. 
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Artide  ti 

I.  The  premites  of  the  mission  shall  be  inviotobie.  The  acenU  of  the 
receiviny  SUte  may  not  enter  them,  except  with  the  consent  of  the  head  of 
the  mission. 

a.  The  receiving  State  is  under  a  special  duty  to  Uke  all  appropriate 
steps  to  protect  the  premises  of  the  mission  against  any  intrusion  or  dam- 
age and  to  prevent  any  disturbance  of  the  peace  of  the  mission  or  impair- 
ment of  its  dignity. 

S.  The  premises  of  the  mission,  their  furnishings  and  other  property 
thereon  and  the  means  of  transport  of  the  mission  shall  be  immune  from 
search,  requisition,  attachment  or  execution. 

AHieU  ts 

1.  The  sending  State  and  the  head  of  the  mission  shall  be  exempt  from 
all  national,  regional  or  municipal  dues  and  taxes  in  respect  of  the  premises 
of  the  mission,  whether  owned  or  leased,  other  than  such  as  represent  pay- 
ment for  specific  services  rendered. 

2.  The  exemption  from  taxation  referred  to  in  this  AKicle  shall  not  ap- 
ply to  such  dues  and  taxes  payable  under  the  law  of  the  receiving  State  by 
persons  contracting  with  the  sending  SUte  or  the  head  of  the  mission. 

ArticU  U 

The  archives  and  documents  of  the  mission  shall  be  invk»liU>le  at  any 
Ubm  and  wherever  they  may  be. 

AHide  MS 

The  receiving  State  shall  accord  full  facilities  for  the  performance  of 
the  functions  of  the  mission. 

Article  tt 

Subject  to  its  laws  and  regulations  concerning  cones  entry  into  which 
Is  pnAibited  or  regulated  for  reasons  of  national  security,  the  receiving 
State  shall  ensure  to  all  members  of  the  mission  freedom  of  movement  and 
travel  in  its  territory. 

Article  t7 

1.  The  receiving  State  shall  permit  and  protect  free  communication  on 
the  part  of  the  mission  for  all  official  purposes.  In  communicsting  with  the 
Government  and  the  other  missions  and  consulates  of  the  sending  State, 
wherever  situated,  the  mission  may  employ  all  appropriate  means,  including 
diplomatic  couriers  and  messages  in  code  or  cipher.  However,  the  mission 
may  install  and  use  a  wireless  transmitter  only  with  the  consent  of  the  re- 
ceiving State. 

2.  The  official  correspondence  of  the  mission  shall  be  inviolable.  Of- 
ficial correspondence  means  all  correspondence  relating  to  the  mission  and 
its  functions. 

8.    The  diplomatic  bag  shall  not  be  opened  or  detained. 
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4.  Hm  iMckate*  coastitutinf  the  dipkMutic  tMif  mutt  bear  visible  ex- 
ternal mmxkM  ot  tbeir  character  and  may  coataia  only  diplonaatic  docuoients 
or  artidee  intended  for  official  uae. 

6.  The  diplomatic  courier,  who  shall  be  provided  with  an  official  docu- 
ment indicating  his  status  and  the  number  of  packages  constituting  the  dip- 
lomatic bag,  shall  be  protected  by  the  receiving  SUte  in  the  performance  of 
his  functions.  He  shall  enjoy  personal  inviolability  and  shiJI  n<A  be  liable 
te  any  form  of  arrest  or  detention. 

6.  The  sending  Stete  or  the  mission  may  designate  diplomatic  couriers 
ttd  hoe.  In  such  cases  the  provisions  of  paragraph  6  of  this  Article  shall  also 
apply,  except  that  the  immunities  therein  mentioned  shall  cease  to  vpfiy 
iHien  such  a  courier  has  delivered  to  the  c<msignee  the  diplomatic  bag  in  his 


7.  A  diplomatic  bag  may  be  entrusted  to  the  captain  of  a  commercial 
aircraft  scheduled  to  land  at  an  authorised  port  of  entry.  He  shall  be  pro- 
vided with  an  official  doeum«it  indicating  the  number  of  packages  con- 
stituting the  bag  but  he  shall  not  be  considered  to  be  a  diplomatic  courier. 
The  miasiwi  may  send  one  of  its  members  to  take  possession  of  the  diplo- 
matic bag  directly  and  freely  from  the  captain  of  the  aircraft 

Article  28 

The  fees  and  charges  levied  by  the  mission  in  the  course  of  iU  official 
dutiea  shall  be  exempt  from  all  dues  and  taxes. 

Article  29 

The  person  of  a  diplomatic  agent  shall  be  inviolable.  He  shall  not  be 
liable  to  any  form  of  arrest  or  detention.  The  receiving  State  shall  treat  him 
with  due  respect  and  shall  take  all  appropriate  steps  to  prevent  any  attack  on 
his  persMi,  freedom  or  dignity. 

Article  30 

1.  The  private  residence  of  a  diplomatic  agent  shall  enjoy  the  same  in- 
violability and  protection  as  the  premises  of  the  mission. 

2.  His  papers,  correspondence  and,  except  as  provided  in  paragraph  3 
of  Article  31,  his  property,  shall  likewise  enjoy  inviolability. 

Article  31 

1.  A  diplcmiatic  agent  shall  enjoy  immunity  from  the  criminal  juris- 
diction of  the  receiving  State.  He  shall  also  enjoy  immunity  from  ite  civil 
and  administrative  jurisdiction,  except  in  the  case  of: 

(•)  a  real  action  relating  to  private  immovable  property  situated  in  the  ter- 
ritory of  the  receiving  SUte,  unless  he  holds  it  on  behalf  of  the  sending 
Stete  for  the  purposes  of  the  mission; 

(6)  an  action  relating  to  succession  in  which  the  diplomatic  agent  is  in- 
volved as  executor,  administrator,  heir  or  legatee  as  a  private  person  and 
not  on  behalf  of  the  sending  Stete; 
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(e)  an  aetkm  relating  to  any  professional  or  commercial  activity  exercised 
by  the  dii^onatic  arent  in  the  recetvinf  State  outside  his  official  fune. 
ti<Mis. 

2.    A  diplomatic  agent  is  not  obliged  to  give  evidence  as  a  witness. 

S.  No  measures  of  execution  may  be  taken  in  respect  of  a  diplomatic 
agent  except  in  the  cases  coming  under  sub-paragraphs  (a),  (6)  and  (c)  of 
paragraph  1  of  this  Article,  and  provided  that  the  measures  concerned  can 
be  taken  without  infringing  the  inviolability  of  his  person  or  of  his  resi- 

4.  The  immunity  of  a  diplomatic  agent  from  the  jurisdiction  of  the  re- 
ceiving State  does  not  exempt  him  from  the  jurisdiction  of  the  sending 
SUte. 

Artide  Si 

1.  The  immunity  from  jurisdiction  of  diplomatic  agents  and  of  per- 
swu  enjoying  immunity  under  Article  37  may  be  waived  by  the  sending 
State. 

2.  Waiver  must  always  be  exprna. 

3.  The  initiation  of  proceedings  by  a  diplomatic  agent  or  by  a  person 
rajoying  immunity  from  jurisdiction  under  Article  37  shall  preclude  him 
from  invoking  immunity  fnmi  jurisdiction  in  respect  of  any  counter-claim 
directly  connected  with  the  principal  claim. 

4.  Waiver  of  immunity  from  jurisdiction  in  respect  of  civil  or  admin- 
iatrative  proceedings  shall  not  be  held  to  imply  waiver  of  immunity  in  re- 
^teet  of  the  execution  of  the  judgment,  for  which  a  separate  waiver  shall  be 


AriieU  SS 

1.  Subject  to  the  provisions  of  paragraph  3  of  this  Article,  a  diplomatic 
agent  ahall  with  respect  to  services  rendered  for  the  sending  State  be  ex- 
onpt  from  social  security  provisions  which  may  be  in  force  in  the  receiving 
SUte. 

2.  The  exemption  provided  for  in  paragraph  1  of  this  Article  shall 
alto  apply  to  private  servants  who  are  in  the  sole  employ  of  a  diplomatic 
agent,  on  condition: 

(a)  that  they  are  not  nati<mala  of  or  permanently  resident  in  the  receiving 
State;  and 

(d)  that  they  are  covered  by  the  social  security  provisions  which  may  be  in 
force  in  the  sending  State  or  a  third  State. 

8.  A  diplomatic  agent  who  employs  persons  to  whom  the  exemption 
provided  for  in  paragraph  2  of  this  Article  does  not  apply  shall  observe  the 
obligations  which  the  social  security  provisions  of  the  receiving  State  im- 
poae  upon  employers. 

4.  The  exemption  provided  for  in  paragraphs  1  and  2  of  this  Article 
shall  not  preclude  voluntary  participation  in  the  social  security  system  of  the 
reoaiving  State  provided  that  such  participation  is  permitted  by  that  State. 
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5.  The  provisions  of  this  Article  sluill  not  affect  biUterftl  or  multi- 
lateral  afreements  concerning  social  security  concluded  previously  and  shall 
not  prevent  the  conclusion  of  such  agreements  in  the  future. 

Artide  SA 

A  diplomatic  agent  shall  be  exempt  from  all  dues  and  taxes,  personal  or 
real,  national,  regional  or  municipal,  except: 

(a)  indirect  taxes  of  a  kind  which  are  normally  incorporated  in  the  price 
of  goods  or  services ; 

(b)  dues  and  taxes  on  private  immovable  property  situated  in  the  territory 
of  the  receiving  State,  unless  he  holds  it  on  behalf  of  the  sending  State 
for  the  purposes  of  the  mission ; 

(e)  estate,  succession  or  inheritance  duties  levied  by  the  reeeivinf  State, 
subject  to  the  provisions  of  paragraph  4  of  Article  39; 

(d)  dues  and  taxes  on  private  income  having  its  source  in  the  receiving 
State  and  capital  taxes  on  investments  made  in  commercial  undertak- 
ings in  the  receiving  State ; 

(«)  charges  levied  tor  specific  services  rendered; 

(/)  registration,  court  or  record  fees,  mortgage  dues  and  stamp  duty,  with 
respect  to  immovable  property,  subject  to  the  provisions  of  Article  23. 

ArtieU  35 

The  receiving  State  shall  exempt  diplomatic  agents  from  all  personal 
services,  from  all  public  service  of  any  kind  whatsoever,  and  from  military 
obligations  such  as  those  connected  with  requisitioning,  military  contribu- 
U<ms  and  billeting. 

Artide  St 

1.  The  receiving  State  shall,  in  accordance  with  such  laws  and  regu- 
lations as  it  may  adopt,  permit  entry  of  and  grant  exemption  from  all  cus- 
toms duties,  taxes,  and  related  charges  other  than  charges  for  storage, 
cartage  and  similar  services,  on : 

(•)  articles  for  the  official  use  of  the  mission; 

(b)  articles  for  the  personal  use  of  a  diplomatic  agent  or  members  of  his 
family  forming  part  of  his  household,  including  articles  intended  for  his 
establishment. 

2.  The  personal  baggage  of  a  diplomatic  agent  shall  be  exempt  from 
intpectlMi,  unless  there  are  serious  grounds  for  presuming  that  it  contains 
articles  not  covered  by  the  exemptions  mentioned  in  paragraph  1  of  this 
Article,  or  articles  the  import  or  export  of  which  is  prohibited  by  the  law 
or  CMitrolled  by  the  quarantine  regulations  of  the  receiving  State.  Such 
lmq)ection  shall  be  conducted  only  in  the  presence  of  the  diplomatic  agent  or 
of  his  authorised  representative. 

Artide  $7 

I.  The  members  of  the  family  of  a  diplomatic  agent  forming  part  of 
his  household  shall,  if  they  are  not  nationals  of  the  receiving  State,  enjoy 
the  privileges  and  immunities  specified  in  Articles  29  to  86. 
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2.  Member*  of  the  administrative  and  technical  staff  of  the  mission, 
together  wth  members  of  their  families  forming  part  of  their  respective 
households,  shall,  if  they  aro  not  nationals  of  or  permanently  resident  in 
the  receiving  State,  enjoy  the  privileges  and  immunities  specified  in  Articles 
29  to  35,  except  that  the  immunity  from  civil  and  administrative  jurisdiction 
of  the  receiving  State  specified  in  paragraph  1  of  Article  31  shall  not  extend 
to  acts  performed  outside  the  course  of  their  duties.  They  shall  also  enjoy 
the  privileges  specified  in  Article  36.  paragraph  1,  in  respect  of  articles  im- 
ported at  the  time  of  first  installation. 

S.  Members  of  the  service  staff  of  the  mission  who  are  not  nationals  of 
or  permanently  resident  in  the  receiving  State  shall  enjoy  immunity  in  re- 
spect of  acts  performed  in  the  course  of  their  duties,  exemption  from  dues 
and  taxes  on  the  emoluments  they  receive  by  reason  of  their  employment 
the  exemption  contained  in  Article  S3. 

4.  Private  servants  of  members  of  the  mission  shall,  if  they  are  not 
nationals  of  or  permanently  resident  in  the  receiving  State,  be  exempt  from 
dues  and  taxes  on  the  emoluments  they  receive  by  reason  of  their  employment. 
In  other  respects,  they  may  enjoy  privileges  and  immunities  only  to  the 
extent  admitted  by  the  receiving  State.  However,  the  receiving  State  must 
exercise  its  Jurisdiction  over  those  persons  in  such  a  manner  as  not  to  in- 
terfere unduly  with  the  performance  of  the  functions  of  the  mission. 

Article  38 

1.  Except  insofar  as  additional  privileges  and  immunities  may  be 
granted  by  the  receiving  State,  a  diplomatic  agent  who  is  a  national  of  or 
permanently  resident  in  that  State  shall  enjoy  only  immunity  from  juris- 
diction, and  inviolability,  in  respect  of  official  acts  performed  in  the  ex- 
ercise  of  his  functions. 

2.  Other  members  of  the  staff  of  the  mission  and  private  servants  who 
are  nationals  of  or  permanently  resident  in  the  receiving  State  shall  enjoy 
privileges  and  immunities  only  to  the  extent  admitted  by  the  receiving  State. 
However,  the  receiving  State  must  exercise  its  jurisdiction  over  those  per- 
s<m8  in  such  a  manner  as  not  to  interfere  unduly  with  the  performance  of  the 
funeiiMis  of  the  mission. 

Article  S9 

1.  Every  person  entitled  to  privileges  and  immunities  shall  enjoy 
them  from  the  moment  he  enters  the  territory  of  the  receiving  State  on  pro- 
ceeding to  take  up  his  post  or,  if  already  in  its  territory,  from  the  moment 
when  his  appointment  is  notified  to  the  Ministry  for  Foreign  Affairs  or  such 
other  ministry  as  may  be  agreed. 

2.  When  the  functions  of  a  person  enjoying  privileges  and  immunities 
have  come  to  an  end,  such  privileges  and  immunities  shall  normally  cease  at 
the  moment  when  he  leaves  the  country,  or  on  expiry  of  a  reasonable  period 
in  which  to  do  so,  but  shall  subsist  until  that  time,  even  in  case  of  armed  con- 
flict. However,  with  respect  to  acts  performed  by  such  a  person  in  the  exer- 
cise of  his  functions  as  a  member  of  the  mission,  immunity  shall  continue  to 
subsist. 
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S.  lu  case  of  the  death  of  a  member  of  the  mission,  the  members  of  his 
family  shall  continue  to  enjoy  the  privileges  and  immunities  to  which  they 
are  entitled  until  the  expiry  of  a  reasonable  period  in  which  to  leave  the  coun- 
try. 

4.  In  the  event  of  the  death  of  a  member  of  the  mission  not  a  national 
of  or  permanently  reisident  in  the  receiving  State  or  a  member  of  his  family 
forming  part  of  his  household,  the  receiving  State  shall  permit  the  with- 
drawal of  the  movable  property  of  the  deceased,  with  the  exception  of  any 
property  acquired  in  the  country  the  export  of  which  was  prohibited  at  the 
time  of  his  death.  Estate,  succession  and  inheritance  duties  shall  not  be 
levied  on  movable  property  the  presence  of  which  in  the  receiving  State  was 
due  solely  to  the  presence  there  of  the  deceased  as  a  member  of  the  mission 
or  as  a  member  of  the  family  of  a  member  of  the  missiMi. 

Article  40 

1.  If  a  diplomatic  agent  passes  through  or  is  in  the  territory  of  a  third 
State,  which  has  granted  him  a  passport  visa  if  such  visa  was  necessary, 
while  proceeding  to  take  up  or  to  return  to  his  post,  or  when  returning  to  his 
own  country,  the  third  State  shall  accord  him  inviolability  and  such  other 
immunities  as  may  be  required  to  ensure  his  transit  or  return.  The  lame 
shall  apply  in  the  case  of  any  members  of  hia  family  enjoying  privileges  or 
immunities  who  are  accompanying  the  diplomatic  agent»  or  traveUing  sep- 
arately to  join  him  or  to  return  to  their  country. 

2.  In  circumstances  similar  to  those  specified  In  paragraph  1  of  this 
Article,  Uiird  States  shall  not  hinder  the  pasaage  of  naembers  of  the  adminis- 
trative and  technical  or  service  staff  of  a  mission,  and  of  members  of  their 
families,  through  their  territories. 

8.  Third  States  shall  accord  to  official  correspondence  and  other  offi- 
cial communications  in  transit,  including  messages  in  code  or  cipher,  the 
same  freedom  and  protection  as  is  accorded  by  the  receiving  State.  They 
ahall  accord  to  diplomatic  couriers,  who  have  been  granted  a  passport  visa  if 
such  visa  was  necessary,  and  diplomatic  bags  in  transit  the  same  inviolabil- 
ity and  protection  as  the  receiving  State  is  bound  to  accord. 

4.  The  obligations  of  third  States  under  paragraphs  CS  and  8  of  this 
Article  shall  also  apply  to  the  persons  mentioned  respectively  in  those  para- 
graphs, and  to  official  communications  and  diplomatic  bags,  whose  presence 
in  Ute  territory  of  the  third  State  is  due  to  force  majeure. 

Article  it 

1.  Without  prejudice  to  their  privileges  and  immunities,  it  is  the  duty 
of  all  persons  enjoying  such  privileges  and  immunities  to  respect  the  laws 
and  regulations  of  the  receiving  State.  They  also  have  a  duty  not  to  inter- 
fere in  the  internal  affairs  of  that  State. 

2.  All  official  business  with  the  receiving  State  entrusted  to  the  mis- 
sion by  the  sending  State  shall  be  conducted  with  or  through  the  Ministry 
for  Foreign  Affairs  of  the  receiving  State  or  such  other  ministry  aa  may  be 
agreed. 
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8.  Th«  premiMt  of  tbc  miMion  mutt  not  be  uMd  in  any  manner  incMn- 
patibk  with  the  functions  of  the  mission  as  laid  down  in  the  present  Con- 
vtnticm  or  by  other  rules  of  general  international  law  or  by  any  special  agree- 
ments  in  force  between  the  sending  and  the  receiving  State. 

ArtitU  4t 

A  diplomatic  agent  shall  not  in  the  receiving  State  practise  for  personal 
profit  any  professional  or  commercial  activity. 

ArtUU  4S 
The  function  of  a  diplomatic  agent  comes  to  an  end.  inter  tUia: 

(a)  on  notification  by  the  sending  State  to  the  receiving  State  that  the 
function  of  the  diplomatic  agent  has  come  to  an  end ; 

(6)  on  notification  by  the  receiving  State  to  the  sending  State  that,  in  ac- 
cordant with  paragraph  2  of  Article  9,  it  refuses  to  recognise  the  dip- 
lomatic agent  as  a  member  of  the  mission. 

Artide  U 

The  receiving  State  must,  even  in  case  of  armed  conflict,  grant  facilities 
in  order  to  enable  persons  enjoying  privileges  and  immunities,  other  than 
nationals  of  the  receiving  State,  and  members  of  the  families  of  such  per- 
sons irrespective  of  their  nationality,  to  leave  at  the  earliest  possible  mo- 
ment. It  must,  in  particular,  in  case  of  need,  place  at  their  dl^KMal  the 
necessary  means  of  transport  for  themselves  and  their  prt^rty. 

Artid0  45 

^      If  diplomatic  relations  are  broken  off  between  two  States,  or  if  a  mis- 
sion is  permanently  or  temporarily  recalled : 

(a)  the  receiving  State  must,  even  in  case  of  armed  conflict,  respect  and 
protect  the  premises  of  the  mission,  together  with  its  property  and 
archives ; 

(6)  the  sending  State  may  entrust  the  custody  of  the  premises  of  the  mis- 
sion, together  with  its  property  and  archives,  to  a  third  State  acceptable 
to  the  receiving  State ;        ' 

(e)  the  sending  State  may  entrust  the  protection  of  its  interests  and  those 
of  its  nationals  to  a  third  State  acceptable  to  the  receiving  State. 

AHide  49 

A  sending  State  may  with  the  prior  consent  of  a  receiving  State,  and  at 
the  request  of  a  third  State  not  represented  in  the  receiving  State,  under- 
take the  temporary  protection  of  the  interests  of  the  third  State  and  of  its 
nationals. 
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ArtUU  47 

1.  In  the  application  of  the  provitionf  of  the  present  CoovMitioo,  the 
reoeivinr  State  shall  not  discriminate  as  between  States. 

2.  However,  discrimination  shall  not  be  regarded  as  takiar  i^aoe : 

(•)  where  the  receiving  State  applies  any  of  the  provisions  of  the  present 
Convention  restrictively  because  of  a  restrictive  application  of  that  pro- 
vision to  its  mission  in  the  sending  State; 

(6)  where  by  custom  or  agreement  States  extend  to  each  other  more  favour« 
able  treatment  than  is  required  by  the  provisions  of  the  present  Coaven- 

tiOD. 

i4r(ieU  4S 

The  present  Convention  shall  be  open  for  signature  by  all  States  Mem- 
bers of  the  United  Nations  or  of  any  of  the  specialised  agencies  or  Parties  to 
the  Statute  of  the  International  Court  of  Justice,  and  by  any  other  State 
invited  by  the  General  Assembly  of  the  United  Nations  to  become  a  Party  to 
the  Convention,  as  follows:  until  81  October  1961  at  the  Federal  Ministry 
for  Foreign  Affairs  of  Austria  and  subsequently,  until  81  March  1962,  at 
the  United  NaUons  HeadquarUrs  in  New  York. 

ArticU  49 

The  present  C<»vention  is  subject  to  ratification.  The  initrumenta  of 
imUfication  shall  be  deposited  with  the  Secretary-General  of  the  United 
NaUons. 

Article  50 

The  present  Convention  shall  remain  open  for  accession  by  any  State 
belonging  to  any  of  the  four  categories  mentioned  in  Article  48.  The  instru- 
ments of  accession  shall  be  deposited  with  the  Secretary-General  of  the 
United  Nations. 

Artid9  SI 

1.  The  present  Convention  shall  enter  into  force  on  the  thirtieth  day 
following  the  date  of  deposit  of  the  twenty-second  instrument  of  ratification 
or  accession  with  the  Secretary-General  of  the  United  Nations. 

2.  For  each  State  ratifying  or  acceding  to  the  Convention  after  the 
deposit  of  the  twenty-second  instrument  of  ratification  or  accession,  the 
Ccmvention  shall  enter  into  force  on  the  thirtieth  day  after  d^>osit  by  such 
State  of  its  instrument  of  ratification  or  accession. 
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ArHdU  U 

The  Seeret4ry-General  of  the  United  Nations  •hall  inform  all  SUtee 
belonfinff  to  any  of  the  four  cateffories  mentioned  in  Article  48: 

(a)  of  siffnaturee  to  the  present  Convention  and  of  the  deposit  of  instru- 
ments of  ratification  or  accession,  in  aecordaace  with  Articles  48.  49 
and  80; 

(8)  of  the  date  on  which  the  present  Convention  will  enter  into  f««t.  In 
accordance  with  Article  81. 

ArUcU  a 

The  original  of  the  present  Convention,  of  which  the  Chinese.  English. 
French,  Russian  and  Spanish  texts  are  equally  authentic,  shall  be  deposited 
with  the  SecreUry-General  of  the  United  Nations,  who  shall  send  certified 
copies  thereof  to  all  States  belonging  to  any  of  the  four  categories  mentioned 
in  Article  48. 
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Prepared  Statement  of  George  E.  Danielson,  Member,  U.S.  House  of 
Representatives  From  the  State  of  California 

Mr.  Chairman :  I  appreciate  your  invitation  to  testify  today  at  this  hearing 
on  diplomatic  immunity.  I  will  direct  my  remarks  primarily  to  the  subject 
of  direct  actions  against  insurers  of  persons  entitled  to  diplomatic  immunity. 
This  is  a  subject  also  covered  by  S.  1257.  In  the  House,  the  bill,  H.R.  7679,  of 
which  I  am  the  sponsor,  was  referred  to  the  Judiciary  Committee  and  deals 
specifically  with  that  subject.  It  was  intended  to  implement  the  provisions  of 
the  bill,  H.R.  7819,  which  is  one  of  the  bills  pending  before  your  subcommittee. 
The  bill,  H.R.  7819  was  considered  by  the  House  Committee  on  International 
Relations  and  passed  the  House  on  July  27,  1977.  My  bill  is  most  directly 
related  to  the  provisions  of  that  bill  which  requires  members  of  missions  and 
their  families  to  possess  liability  insurance  to  cover  motor  vehicles,  vessels, 
or  aircraft  they  operate  while  in  the  United  States.  Missions  which  own  such 
vehicles,  vessels,  or  aircraft  are  also  required  to  insure  those  vehicles.  My 
bill,  H.R.  7679,  and  also  the  parallel  provisions  of  S.  1257  would  add  a  new 
section  1364  to  title  28  of  the  United  States  Code  providing  that  the  U.S. 
district  courts  are  to  have  jurisdiction  over  direct  actions  brought  against 
insurers  of  persons  entitled  to  diplomatic  immunity. 

The  new  language  which  would  be  added  to  title  28  would  provide  that 
any  person  who  has  a  claim  arising  in  the  United  States  against  an  individual 
who  is  a  member  of  a  mission  or  is  a  member  of  the  family  of  a  member  of 
a  mission  as  defined  in  the  Vienna  Convention,  on  Diplomatic  Relations  may 
bring  an  action  on  that  claim,  regardless  of  the  amount  in  controversy,  in 
the  district  courts  against  the  person  who  by  contract  has  insured  that  in- 
dividual against  liability  with  respect  to  the  claim,  within  the  terms  and 
limits  of  the  insurance  contract.  Upon  enactment  this  language  would,  in  a 
Federal  direct-action  statute,  create  a  Federal  substantive  right,  enforceable 
in  Federal  or  State  courts,  to  proceed  for  damages  directly  against  the  in- 
surers of  foreign  diplomats. 

Subsection  (b)  of  my  bill  would  further  implement  this  purpose  by  pro- 
viding that  in  any  action  brought  under  the  jurisdiction  created  by  the  lan- 
guage I  have  just  outlined,  it  will  not  be  a  valid  defense  that  the  insured 
is  immune  from  suit,  that  the  insured  is  an  indispensable  party,  or,  in  the 
absence  of  fraud  or  collusion  that  the  insured  has  violated  a  term  of  the 
contract,  unless  the  contract  was  canceled  before  the  claim  arose. 

The  bill,  H.R.  7819,  was  the  subject  of  a  hearing  on  August  1,  1977,  before 
the  Subcommittee  on  Administrative  Law  and  Governmental  Relations  of  the 
House  Judiciary  Committee.  At  that  hearing  witnessess  emphasized  that  the 
jurisdiction  provided  in  that  bill  in  the  Federal  courts  for  direct  action  against 
insurers  of  diplomats  is  necessary  to  complete  the  statutory  framework  which 
can  provide  the  citizens  of  the  United  States  means  of  obtaining  redress  in 
our  courts  against  foreign  states  and  oflScials  of  foreign  states. 

One  very  positive  step  in  this  direction  was  taken  with  the  enactment  of 
Public  Law  94-583  in  October  21,  1^76— adding  a  new  section  §  1330,  and  section 
1602  through  1611  to  title  28,  U.S.C— defining  the  jurisdiction  of  U.S.  courts 
in  suits  against  foreign  states.  That  law  affords  our  citizens  access  to  our 
courts  and  an  opportunity  to  assert  commercial  and  tort  claims  against  foreign 
states.  Since  the  provisions  of  title  28  added  by  that  public  law  only  deal  with 
claims  against  foreign  states  themselves,  this  further  jurisdiction  for  direct 
action  against  insurers  of  persons  entitled  to  diplomatic  immunity  is  a  further 
step. 

The  relevant  section  in  sections  1605  of  title  28  which  provides  that  a 
foreign  state  shall  not  be  immune  in  an  action  based  on  damage  or  injury 
caused  by  an  official  or  employee  in  the  scope  of  his  office  or  employment. 
This  bill  fills  out  that  picture  by  making  it  possible  to  bring  actions  directly 
against  an  insurer  where  the  person  is  entitled  to  diplomatic  immunity,  and 
the  situation  conceivably  may  not  be  one  falling  within  the  coverage  of  the 
provisions  of  section  1605  of  title  28  concerning  jurisdiction  over  the  state 
itself. 

Thus  H.R.  7679  will  complete  the  circle  and  fill  the  gap  still  left  open  by 
the  Foreign  Immunities  Act  and  by  the  proposed  Diplomatic  Immunities  Act 
being  discussed  today.  It  will  provide  an  effective  remedy  for  injured  persons 
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whose  claims  are  based  on  acts  or  omissions  of  foreign  diplomats  under 
circumstances  where  diplomats  themselves  will  remain  personally  immune  from 
suit  in  the  courts  of  our  country. 

I  am  advised  that  none  of  the  jurisdictions  in  which  the  problem  of  traflBc 
accidents  caused  by  foreign  diplomats  is  most  pronounced — the  District  of 
Columbia,  Virginia,  Maryland,  and  New  York — has  a  direct-action  statute. 
The  committee  has  been  supplied  with  information  by  the  Department  of 
Justice  based  on  its  comparative  research  as  to  how  other  countries  cope  with 
the  problem  of  damage  claims  against  foreign  diplomats  involved  in  traflBc 
accidents.  The  "European  Convention  on  Compulsory  Insurance  Against  Civil 
Liability  in  Respect  of  Motor  Vehicles"  of  April  20,  1959,  720  U.N.T.S.  119 
(1970),  is  now  in  force  in  most  countries  of  Western  Europe.  That  multi- 
lateral convention  requires  each  signatory  state  to  enact  domestic  legislation 
providing  for  mandatory  insurance  and  a  right  in  the  injured  party  to  pro- 
ceed directly  against  insurers. 

As  a  result,  American  diplomats  stationed  in  these  countries  have  for  many 
years  been  required  to  carry  liability  insurance  on  their  privately  owned 
vehicles,  and  the  direct-action  feature  of  the  legislation  enacted  in  the  coun- 
tries of  the  European  community  allows  individuals  who  are  injured  by  our 
diplomats  to  recover  compensation  directly  from  the  insurers  of  our  diplomats. 
We  are  advised  that  the  direct-action  statute  approach  has  worked  extremely 
well  in  Euroi)e.  Further,  the  Supreme  Court  has  favorably  considered  statu- 
tory provision  for  direct  actions  against  insurers.  In  the  case  of  Watson  v. 
Employers  Liability  Corp.,  348  U.S.  88  (1954),  the  Louisiana  direct-action 
statute  was  challenged  on  a  variety  of  constitutional  grounds.  A  unanimous 
Supreme  Court  rejected  all  challenges  and  held : 

(a)  The  statute  is  constitutional  even  when  applied  to  a  policy  written  and 
delivered  in  another  State  which  recognizes  as  binding  and  enforceable  a 
provision  of  the  policy  forbidding  such  direct  actions. 

(b)  The  statute  does  not  violate  the  Equal  Protection  Clause  of  the  Con- 
stitution since  its  provisions  fall  with  equal  force  upon  all  liability  insurance 
companies,  foreign  and  domestic,  and  there  is  no  evidence  of  any  discrimina- 
tory application  of  them. 

(c)  The  statute  does  not  violate  the  Contract  Clause  of  article  I,  section 
10,  of  the  Constitution ;  since  the  direct-action  provisions  became  effective 
before  the  insurance  contract  sued  on  was  made. 

(d)  The  statute  does  not  violate  the  Due  Process  Clause  of  the  Constitution 
since  Louisiana  has  a  legitimate  interest  in  safeguarding  the  rights  of  persons 
injured  there. 

(e)  The  Full  Faith  and  Credit  Clause  of  the  Constitution  does  not  compel 
Louisiana  to  subordinate  its  direct-action  provisions  to  the  contract  laws  of 
a  Sister  State,  where  the  insurance  policy  was  issued. 

I  agree  that  Congress  can  require  that  foreign  diplomats  obtain  liability 
insurance  as  a  condition  to  driving  in  the  United  States — as  H.R.  7819  would 
mandate,  and  the  Congress  can  and  should  take  this  further  action  to  insure 
that  the  insurance  affords  effective  redress  to  the  injured  person  by  allowing 
determination  of  the  person's  claim  in  the  courts,  and  not  leave  the  injured 
person  without  a  remedy. 

I  strongly  feel  that  some  amendments  suggested  both  to  your  subcommittee 
and  to  the  Administrative  Law  and  Governmental  Relations  Subcommittee 
on  the  House  side  would  defeat  that  purpose.  Attempts,  directly  or  indirectl.v, 
to  make  the  immune  diplomat  a  party  before  the  court  would  contravene  tlie 
Vienna  Convention  and  hopelessly  confuse  the  application  of  the  bill.  Direct 
action  provides  that  an  injured  person  can  assert  his  claim  against  the 
insurer  and,  actually  against  an  insurance  fund  created  for  that  purpose. 

This  is  exactly  what  the  bills  requiring  diplomats  to  possess  liability  in- 
surance would  accomplish.  That  cause  of  action  would  be  created  at  the 
time  the  persons  suffered  the  injury.  Some  proposed  amendments  would  seek 
to  remove  from  my  bill,  H.R.  7819,  and  companion  measures,  provisions  that 
in  any  such  direct  action  against  an  insurer  it  will  not  be  a  valid  defense 
in  the  absence  of  fraud  or  collusion,  that  the  insured  has  violated  a  term  of 
the  contract  unless  the  contract  was  canceled  before  the  claim  arose. 

If  this  represents  an  attempt  to  force  a  diplomat  to  appear  or  participate 
In  court  proceedings,  I  think  it  is  evident  that  it  would  be  ineffective,  and 
such  a  provision  would  defeat  the  purpose  of  the  direct-action  statute.  Further, 
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proposals  which  would  seek  to  modify  or  limit  the  liability  of  the  insurer  in 
such  a  manner  subsequent  to  the  accident  or  injury,  have  the  effect  of  denying 
a  remedy  to  the  injured  party. 

Mr.  Chairman,  I  urge  approval  of  the  provision  providing  for  direct  action 
as  provided  in  these  bills. 


Pbepabed  Statement  of  Hon.  Dante  B.  Fascell,  Membeb,  U.S.  House  of 
Representatives  Fbom  the  State  of  Florida 

I  am  pleased  to  be  here  to  testify  on  behalf  of  legislation  relating  to 
diplomatic  immunity.  As  the  distinguished  Members  know,  the  House  passed 
H.R.  7819,  the  Diplomatic  Relations  Act,  on  July  27,  1977  after  it  was  ap- 
proved by  the  House  International  Relations  Subcommittee  on  International 
Operations,  which  I  chair. 

If  it  becomes  law,  the  Diplomatic  Relations  Act  will  complement  the  Vienna 
Convention  on  Diplomatic  Relations,  which  entered  into  force  for  the  United 
States  in  1972.  The  Convention's  principal  purpose  is  to  codify  the  customary 
practice  of  nations  concerning  the  granting  of  privileges  and  immunities  to 
the  diplomatic  community  by  defining  categories  of  diplomats  and  the  types 
of  immunity  to  which  they  are  entitled.  The  principal  purpose  of  the  Diplo- 
matic Relations  Act  is  to  repeal  a  1790  statute  which  conflicts  with  the 
Convention. 

Following  enactment  of  the  Diplomatic  Relations  Act,  however,  there  will 
still  be  a  category  of  diplomats  who  will  be  in  a  position  to  escape  liability 
for  certain  unofficial  acts.  These  are  "diplomatie  agents",  who  include  am- 
bassadors and  professional  staff,  as  well  as  their  families,  who  possess  full 
immunity  from  the  civil  and  criminal  jurisdiction  of  the  United  States  with 
only  three  minor  exceptions.  If  such  an  individual  is  involved  in  a  traffic 
accident,  he  cannot  be  sued.  If  he  is  on  official  business  when  the  accident 
occurs,  recourse  can  be  had  against  the  country  which  he  represents,  as  pro- 
vided in  the  Foreign  Sovereign  Immunities  Act. 

However,  if  the  diplomatic  agent  is  on  private  business,  his  immunity  will 
shield  him  and  the  foreign  state  he  represents  cannot  be  sued.  Even  if  he  has 
liability  insurance,  as  required  by  the  Diplomatic  Relations  Act,  the  insurance 
company  can  plead  the  defense  of  diplomatic  immunity. 

To  illustrate  the  magnitude  of  the  problem,  I  must  point  out  that  there  are 
currently  7,861  diplomatic  agents  and  family  members  in  Washington  and 
1,360  U.N.  personnel  in  New  York  who  would  possess  full  civil  and  criminal 
immunity  under  the  Diplomatic  Relations  Act.  This  is  approximately  half 
of  the  entire  U.S.  diplomatic  community.  The  practical  effect  of  the  Vienna 
Convention  with  respect  to  these  individuals  is  to  deny  remedy  to  any  Ameri- 
can injured  as  a  result  of  contact  with  a  diplomat. 

To  pro^^de  a  remedy  in  such  situations,  I  urge  passage  of  H.R.  7679  or  its 
counterpart  in  the  Senate,  S.  1257.  This  legislation  would  permit  smt  against 
an  insurer  when  the  diplomatic  agent  cannot  be  sued. 

The  only  group  objecting  to  enactment  of  a  direct  action  statute  such  as 
H.R.  7679  is  the  insurance  industry. 

The  major  objection  of  the  insurance  industry  stems  from  their  fear  that 
they  will  not  be  able  to  call  on  the  insured  to  testify  due  to  diplomatic  im- 
munity. While  the  Convention  in  Article  31(2)  specifically  protects  diplomatic 
agents  from  being  called,  as  witnesses,  there  is  a  simple  solution  to  this  prob- 
lem :  waiver  of  immunity  by  the  diplomat's  country  for  the  limited  purpose 
of  testifying  at  trial.  This  protects  the  interest  of  all  parties. 

The  contention  of  the  industry  that  insuring  the  diplomatic  community  is 
too  great  a  risk  fails  when  one  realizes  that  there  are  only  about  12  liability 
cases  currently  pending.  Of  a  community  of  19,000  in  Washington,  that  rep- 
resents a  small  risk,  indeed.  If  the  industry  wishes,  it  can  place  these  indi- 
viduals into  an  assigned  risk  pool  or  raise  their  rates. 

Finally,  the  industry  suggests  that  it  be  allowed  certain  technical  defenses, 
such  as  the  defense  that  the  insured  is  an  indispensable  party.  This  would 
effectively  defeat  the  purpose  of  a  direct  action  statute.  Such  a  statute  is 
remedial  in  nature  and  consciously  expresses  the  public  policy  of  protecting 
the  rights  of  the  injured,  not  the  rights  of  the  insurer  or  the  insured. 
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The  courts  obviously  have  the  discretion  to  prevent  any  injustice  which 
might  occur  through  the  imposition  of  liability  upon  the  insured.  There  is 
certainly  nothing  in  H.R.  7679  or  S.  1257  that  requires  the  courts  to  find  for 
the  injured  party. 

Thus  a  direct  action  statute  will  provide  a  remedy  where  none  exists  or 
where  a  judgment  cannot  be  enforced  against  a  foreign  state.  In  the  political 
realities  of  international  relations,  enforcement  of  a  judgment  against  a 
foreign  state  is  virtually  impossible  if  the  state  refuses  to  adhere  to  the 
court's  holding.  In  practice,  most  foreign  states  pay  foreign  judgments  be- 
cause it  is  good  public  relations,  but  some  nations  use  this  kind  of  situation 
to  assert  their  sovereignty.  In  such  a  case,  the  insured  party  would  still  have 
recourse  against  the  insurer  if  a  direct  action  statute  such  as  H.R.  7679  or 
S.  1257  was  enacted. 


Pbepabed  Statement  of  The  Alliance  of  American  Insurers 

The  Alliance  is  a  major  association  of  property  and  casualty  insurance 
comi)anies.  Our  members  write  automobile  and  other  property  and  casualty 
coverages  in  all  fifty  states  and  the  District  of  Columbia. 

The  opportunity  to  present  these  views  is  very  much  appreciated. 

The  Alliance  recognizes  the  desirability  of  enacting  legislation  to  correct 
the  existing  laws  governing  the  privileges  of  diplomatic  immunity  in  the 
United  States.  In  fact,  we  fully  support  legislation  to  achieve  a  proper  change. 
The  question  posed,  however,  is  what  type  of  legislative  approach  would  best 
serve  the  ends  of  eflSciency  and  fairness  to  all  concerned. 

The  whole  problem  arises  because  the  United  States  is  required  in  dealing 
with  other  nations  to  provide  diplomatic  immunity  to  foreign  ministers.  This 
Is  in  return  for  the  same  privileges  accorded  our  diplomats  abroad  and  is, 
of  course,  a  necessary  part  of  our  foreign  policy.  But  since  it  is  the  govern- 
ment which  needs  and  insists  upon  the  immunity,  it  should  be  the  govern- 
ment who  should  be  prepared  to  pay  the  price. 

In  line  with  this  reasoning,  the  Alliance  submits  that  S.  478  would  come 
the  closest  to  providing  a  solution.  This  bill  provides  for  compensation  by  the 
U.S.  through  a  fund  administered  by  the  Department  of  State  for  persons 
injured  or  damaged  by  diplomats.  This  approach  appears  fair  and  equitable 
to  all. 

The  Alliance  does  not  object  to  S.  1256  nor  H.R.  7819.  These  bills  would 
simply  repeal  the  1790  immunity  statutes  and  replace  them  with  one  providing 
Immunity  from  suit  under  the  provisions  of  the  Vienna  Convention  on  Diplo- 
matic Relations.  There  is  a  long  over-due  need  for  a  thorough  revision  of  the 
diplomatic  immunity  laws.  Indeed,  the  State  Department  favors  repeal  of 
the  1790  statutes  in  favor  of  the  Vienna  Convention.  The  old  statutes  grant 
full  immunity  from  civil  and  criminal  liability  to  all  diplomatic  personnel. 
Under  the  Convention,  the  degree  of  immunity  varies  with  the  rank  and  duties 
of  the  individual  embassy  personnel. 

There  is  strenuous  objection  by  the  Alliance  to  bills  S.  1257  and  H.R.  7679, 
which  would,  inter  alia,  permit  direct  action  against  the  insurers  of  immune 
diplomats.  As  previously  mentioned,  the  cost  of  providing  compensation  to 
innocent  victims  of  diplomats  torts  or  crimes  is  a  governmental  and  social 
problem  which  should  be  borne  by  the  U.S.  government.  It  is  not  an  obligation 
to  be  shifted  either  to  the  innocent  victims  or  the  insurance  companies.  A 
direct  action  rule  would  be  prejudicial  to  the  insurer  because  it  would  inieot 
the  element  of  insurance  into  a  jury  trial.  Experience  has  shown  that  a  jury 
tends  to  find  negligence  or  award  unreasonably  high  damages  if  it  determines 
that  an  insurance  company  would  cover  the  loss. 

H.R.  7679  would  go  further  than  S.  1757.  This  bill  contains  a  provision 
prohibiting  policy  defenses  and  its  effect  would  amount  to  a  denial  to  the 
insurer  of  the  right  to  the  insured's  assistance  and  cooperation  by  way  of 
defense.  This  is  manifestly  unfair  and  would  make  it  impossible  for  an  insurer 
to  defend  itself. 

Thank  you  for  permitting  the  expression  of  these  views. 


103 

Letter  and  Analysis  of  Responses  To  Depabtmint  of  State  Inquiry  On 

Automobile  Liability  Insurance 

Department  of  State, 
Washington,  D.C.,  February  10,  1978. 
Hon.  Howard  M.  Metzenbaum, 

Chairman,  Subcommittee  on  Citizens  and  Shareholders  Rights  and  Remedies, 
Committee  on  the  Judiciary,  U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Metzenbaum  :  We  have  completed  an  analysis  of  over  116 
responses  by  American  Foreign  Service  posts  to  a  questionnaire  on  automobile 
liability  insurance  in  foreign  countries.  The  survey  was  conducted  in  connection 
with  pending  legislation  on  diplomatic  immunity.  It  is  sent  to  you  as  supple- 
mentary material  to  the  testimony  of  Ambassador  Dobelle  and  other  Department 
of  State  officers  before  your  Subcommittee  on  February  6.  A  detailed  summary 
is  attached. 

In  brief,  the  responses  show  that : 

Eighty -nine  countries   (77  percent)    require  that  all  vehicles  be  insured. 

Of  the  27  countries  without  mandatory  insurance,  7 — all  in  Latin  America — 
require  that  diplomatic  personnel  insure  their  vehicles  before  registration  is  ap- 
proved and  license  plates  issued. 

The  amount  of  liability  insurance  coverage  required  varies  widely  from  a  high 
of  $11.5  million  per  accident  in  Sweden  to  nominal  sums  in  many  countries  of 
Africa  and  Latin  America.  Rates  for  diplomats  are  usually  the  same  as — or 
lower  than — comparable  insurance  policies  for  citizens  of  the  host  country.  In 
the  Soviet  Union,  costs  are  high  in  comparison  with  those  in  the  United  States. 

Diplomatic  immunity  is  not  a  major  impediment  in  slightly  over  50  percent 
of  the  countries  reporting.  In  these  countries  the  claimant  may  bring  direct  suit 
against  the  insurance  company.  In  a  number  of  countries  the  Ministry  of  For- 
eign Affairs  will  request  the  waiver  of  immunity.  In  only  a  few  countries — the 
Soviet  Union  is  an  example — would  waiver  of  diplomatic  immunity  not  be  re- 
quested by  the  receiving  State.  One  post  reported  that,  if  a  diplomat  was  involved 
in  a  notorious  case,  his  immunity  would  be  respected,  but  he  would  probably  be 
declared  persona  non  grata. 

In  general,  our  posts  report  the  present  system  is  working  well.  Diplomats 
do  have  automobile  accidents  around  the  world  ;  people  are  injured  and  property 
damaged.  However,  the  insurance  companies  .settle  nearly  all  claims  out  of 
court.  There  is  only  a  handful  of  notorious  cases  worldwide.  All  U.S.  personnel 
and,  it  would  appear,  most  foreign  diplomats  carry  liability  insurance. 

Our  principal  conclusion  from  the  survey  is  that,  if  Congress  voted  a  mandatory 
automobile  liability  insurance  requirement  for  diplomatic  personnel  in  the  United 
States,  critical  reaction  by  the  diplomatic  community  would  be  minimal.  This 
conclusion  is  reinforced  by  the  fact  that  a  considerable  number  of  diplomatic 
missions  in  AVashington,  i)Ossibly  most,  require  their  members  to  be  insured. 
Possibly  the  Soviet  Union,  on  the  basis  of  reciprocity,  would  resent  the  imposi- 
tion of  the  requirement.  At  the  same  time  members  of  So\aet  missions  in  major 
capitals — London,  Tokyo,  Stockholm,  Paris,  for  example — are  required  to  have 
liability  insurance  and,  presumably,  carry  such  coverage.  Possibly  some  Latin 
American  embassies  would  also  complain  about  the  requirement. 

A  problem  could  be  anticipated  if  U.S.  insurance  companies  decide  to  increase 
rates  for  diplomats,  since  cost  of  coverage  for  diplomats  abroad  is  usually  the 
same  as,  or  lower  than,  for  private  citizens. 

We  reaffirm  our  support  for  a  mandatory  automobile  insurance  requirement 
for  diplomatic  personnel  in  the  United  States.  We  do  not  believe  it  would  be  an 
infringement  of  existing  conventions  on  diplomatic  privileges  and  immunities. 
Sincerely, 

Douglas  J.  Bennet,  Jr., 

Assistant  Secretary  for 
Congressional  Relations. 

Analysis 

1.  On  August  10,  1977,  the  Department  of  State  sent  a  14  part  questionnaire 
on  automatic  liability  insurance  to  all  diplomatic  and  consular  posts.  At  Tab  1 
is  a  copy  of  the  outgoing  telegram.  116  posts  replied. 
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2.  In  brief,  the  responses  showed  that  (the  replies  are  keyed  to  the  questions 
by  letter)  :  (At  Tab  2  are  summaries  of  current  practice  in  major  foreign 
capitals. ) 

Question.  Is  there  a  mandatory  liability  insurance  law  in  host  country  applic- 
able to  all  automobiles  registered  therein? 

Answer.  89  countries  (77  percent)  do  have  mandatory  liability  insurance  laws ; 
27  do  not.  The  full  list  follows : 

Yes  (89).  Afghanistan,  Algeria,  Australia,  Austria,  Bahrain,  Bangladesh, 
Barbados,  Belgium,  Benin,  Botswana,  Brazil,  Bulgaria,  Burma,  Burundi,  Came- 
roon, Central  African  Empire,  Costa  Rica,  Cyprus,  Czechoslovakia,  Denmark, 
Dominican  Republic,  Egypt,  Fiji,  Finland,  France,  Gabon,  Germany  (FRG), 
Germany  (GDR),  Greece,  Guinea,  Guyana,  Haiti,  Hungary,  Iceland,  India,  Iran, 
Iraq,  Ireland,  Israel,  Italy,  Ivory  Coast,  Jamaica,  Japan,  Jordan,  Kenya,  Korea, 
Kuwait,  Lebanon,  Lesotho,  Libya,  Luxembourg,  Malagsy,  Malawi,  Malaysia, 
Malta,  Mauritania,  Mauritius,  Morocco,  Netherlands,  New  Zealand,  Niger, 
Nigeria,  Oman,  Pakistan,  Papua  New  Guinea,  Philippines,  Poland,  Romania, 
Senegal,  Sierra  Leone,  Singapore,  Somalia,  Spain,  Sri  Lanka,  Sudan,  Swaziland, 
Sweden,  Switzerland,  Syria,  Tanzania,  Trinidad  and  Tobago,  Tunisia,  Turkey, 
UK,  Upper  Volta,  Venezuela,  Yugoslavia,  Zaire,  Zambia. 

No  (27).  Argentina,  Chile,  China  (PRC),  Colombia,  Ecuador,  El  Salvador, 
Ethiopia,  Guatemala,  Honduras,  Indonesia,  Laos,  Liberia,  Mexico,  Mozambique, 
Nepal,  Nicaragua,  Panama,  Paraguay,  Peru,  Portugal,  Qatar,  Saudi  Arabia, 
Thailand,  Togo,  USSR,  Uruguay,  Yemen  Arab  Republic. 

Question.  If  such  law  exists,  what  are  minimum  coverage  amounts  (expressed 
in  dollars)   required,  and  how  is  requirement  enforced  against  diplomats? 

Answer.  The  minimum  coverage  amounts  required  vary  widely  from  a  high  of 
$11.5  million  per  accident  in  Sweden  to  nominal  sums  in  many  countries  of 
Africa  and  Latin  America.  At  Tab  3  is  a  memorandum  prepared  by  Mr.  Bruno 
Ristau  of  the  Department  of  Justice  listing  the  minimum  requirements  by 
country.  The  requirement  in  France  is  $404,400  for  bodily  injury  and  $202,200 
for  property  damage  for  vehicle  per  accident. 

Question.  If  no  such  law  exists,  is  there  a  specific  requirement,  by  law  or 
regulation,  that  foreign  diplomatic  mission  vehicles  of  diplomats  be  insured? 
If  so,  give  details  including  means  of  enforcement. 

Answer.  Sixteen  posts  reported  that,  if  no  mandatory  law,  diplomatic  person- 
nel were  not  required  to  insure;  11  replied  they  were.  Thus,  worldwide  only 
16  countries  do  not  require  diplomats  to  have  liability  insurance.  They  are : 
China  (PRC),  El  Salvador,  Ethiopia,  Honduras,  Indonesia,  Laos,  Liberia, 
Mexico,  Mozambique,  Nepal,  Peru,  Qataar,  Saudi  Arabia,  Thailand,  USSR, 
Yemen  Arab  Republic. 

Question.  If  no  legal  or  regulatory  requirement  is  imposed  by  host  government, 
do  all  members  of  mission,  including  members  of  administrative  and  technical 
staff,  who  under  Vienna  Convention  enjoy  only  oflScial  acts  immunity,  carry 
liability  insurance  on  personally  owned  vehicles  meeting  prescribed  minimum 
levels?  If  so,  give  details,  including  expanation  of  enforcement  mechanism 
employed  at  post. 

Answer.  United  States  personnel  unanimously  (with  possibly  one  exception 
in  Laos)  have  liability  insurance,  whether  such  insurance  is  required  or  not. 

Question.  Does  local  law  provide  for  direct  legal  action  against  insurers,  thus 
bypassing  problem  of  diplomatic  immunity  by  enabling  plaintiffs  to  sue  insur- 
ance company  directly.  (For  posts  in  countries  which  are  party  to  European 
Convention  on  Compulsory  Insurance  Against  Civil  Liability  in  Respect  of 
Motor  Vehicles,  720  UNTS  119,  please  explain  how  Article  7,  Para  2  of  Annex  1 
to  the  Convention,  providing  that  "the  insurer  may  make  the  assured  a  part  to 
an  action  brought  against  him  by  the  injured  party,"  in  practice  is  applied  with 
respect  to  diplomats,  absent  waiver  of  immunity.) 

Answer.  On  the  question  of  whether  plaintiffs  can  bypass  diplomatic  immunity 
by  suing  the  insurance  company  directly,  62  posts  responded  aflSrmatively ;  51 
said  diplomatic  immunity  could  not  be  bypassed.  See  Tab  4  for  the  country-by- 
country  tabulation,  also  the  geographic  area  breakdown.  At  Tab  5  are  repre- 
sentative responses  from  various  posts. 

Major  countries  which  permit  direct  action  against  the  insurer  are  Argentina, 
Belgium,  China  (PRC),  Egypt,  Greece,  India,  Israel,  Mexico,  Poland,  Sudan, 
Sweden,  USSR,  Venezuela  and  Yugoslavia. 
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Major  countries  without  direct  action  provisions  are  Brazil,  Chile,  Colombia, 
Ethiopia,  Hungary,  Iran,  Japan,  Liberia,  Niger,  Pakistan,  Peru,  Philippines, 
United  Kingdom. 

Question.  If  such  provision  exists,  can  insurance  company  defend  on  ground 
that  insured  has  violated  a  contract  term,  such  a  failure  to  cooperate  in  defense 
against  the  action  by  testifying  in  court? 

Answer.  Only  a  small  fraction  of  the  posts  responding  (15  of  a  total  of  108) 
said  that  insurance  companies  can  defend  the  case  on  the  grounds  that  the 
insured  has  violated  a  contract  term,  for  example,  by  failure  to  cooperate  in 
defense  against  the  action  by  testifying  in  court  Most  (48)  said  the  question 
was  not  applicable  or  (45)  that  the  insurance  company  could  not  use  such  a 
defense. 

Question.  If  answer  to  last  question  is  yes,  how  in  practical  terms  are  satis- 
factory settlements  reached  with  insurance  companies?  For  example,  is  it  stand- 
ard practice  for  other  diplomatic  missions  to  waive  diplomat's  immunity  for 
purpose  of  cooperating  with  insurer  in  defense?  (If  post  cannot  draw  on  own 
experience  for  this  information.  Department  considers  it  essential  it  be  obtained 
from  Foreign  Ministry.) 

Answer.  Of  the  15  countries  which  reported  that  the  insurance  company  can 
defend  on  the  ground  that  the  insured  has  violated  a  contract  term,  response 
varied  widely  as  to  practice.  Moscow  replied  that  the  insured  provide  the 
insurance  company  with  relevant  information  or  company  may  refuse  to  in- 
demnify the  claim  and/or  may  cancel  the  policy.  In  Libya  it  is  common  practice 
for  diplomats  to  waive  immunity.  For  summaries  of  representative  responses, 
see  Tab  6. 

Question.  Is  there  a  system  by  which  all  diplomatic  personnel  and  diplomatic 
missions  seeking  automobile  liability  insurance  can  obtain  it?  Does  host  state 
provide  assistance  in  this  regard? 

Answer.  Nearly  all  countries  (99)  reported  that  there  is  a  system  by  which 
all  diplomatic  personnel  and  missions  can  obtain  automobile  liability  insurance. 
However,  half  indicate  that  the  host  state  does  not  provide  assistance  in  this 
regard. 

Question.  Are  premium  rates  applicable  to  diplomats  significantly  higher  than 
those  applicable  to  citizens  of  host  country  in  professional  occupations? 

Answer.  101  posts  reported  that  rates  applicable  to  diplomats  are  not  signi- 
ficantly higher — or  the  same  as — those  applicable  to  citizens  of  the  host  country 
in  professional  occupations.  16  (Algeria,  Belgium,  Cameroon,  Costa  Rica,  Gabon, 
Ireland,  Italy,  Ivory  Coast,  Kuwait,  Liberia,  Luxembourg,  Panama,  Paraguay, 
Senegal,  Tunisia  and  Zaire)  said  rates  were  lower,  usually  because  diplomats 
did  not  pay  local  taxes.  Only  Poland  reported  rates  were  higher  for  diplomats 
(1,500  zlotys  as  compared  with  750  zlotys  for  Polish  citizens).  Embassy  Warsaw 
speculates  alleged  reason  is  probably  more  a  function  of  greater  weight  and 
horsepower  of  the  average  diplomatic  vehicle  than  a  discriminatory  practice. 
Diplomats  who  own  Volkswagens,  however,  pay  the  standard  diplomatic  rate  of 
1500  zlotys.  Moscow  reported  that  no  liability  insurance  is  available  to  Soviet 
citizens.  Therefore,  no  comparison  was  possible.  However,  rates  are  high  in 
comparison  with  United  states  rates. 

Question.  Is  the  insurance  contract  written  for  diplomats  different  from  more 
or  less  standard  contract  in  use  in  host  country?  If  so,  pouch  sample  copy  in 
English  text  to  Protocol  soonest. 

Answer.  In  112  countries  the  insurance  contract  written  for  diplomats  is  no 
different  from  the  more  or  less  standard  contract  for  use  in  the  host  country. 
Vienna  reports  that  some  companies  grant  better  conditions  to  diplomats.  In  the 
United  Kingdom  the  contract  is  the  same  except  for  the  inclusion  of  the  follow- 
ing two  clauses : 

"I.  Diplomatic  Immunity.  Notwithstanding  that  the  insured  is  or  may  be 
entitled  under  the  privileges  accorded  to  the  diplomatic  body  to  refuse  to  submit 
to  the  jurisdiction  of  the  court  in  connection  with  any  claim  against  him  the 
Association  will  not  call  upon  him  so  to  refuse. 

II.  Claims  brought  outside  the  United  Kingdom.  This  policy  will  not  apply  in 
respect  of  any  claim  for  damages  brought  against  the  insured  in  a  court  of  law 
outside  Great  Britain,  Northern  Ireland,  the  Isle  of  Man  or  the  Channel  Islands 
or  outside  any  country  to  which  the  i>olicy  temporarily  operates  at  the  time  of 
the  event." 
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Moscow  says  this  question  is  not  applicable  since  liability  insurance  is  not 
available  to  Soviet  citizens.  In  Poland  the  situation  is  a  bit  complicated.  Poles 
do  not  receive  a  written  contract,  but  rather  a  simple  receipt  of  payment.  Their 
coverage  is  based  on  Polish  Insurance  Law  which  makes  no  references  to  mini- 
mum coverage  amounts.  Polish  compulsory  insurance  embraces  insurance  of 
effects  (presumably  collision)  third  party  liability,  and  so-called  "auto-casco" 
insurance  for  automobiles  owned  by  "natural  persons  and  non-socialized  economy 
units."  So-called  "currency  foreigners,"  which  includes  foreign  diplomats,  are 
required  to  purchase  only  third  party  liability  insurance. 

Question.  Does  host  government  require  Embassies  of  insured  diplomats  to 
waive  in  advance  immunity  from  liability  for  covered  acts? 

Answer.  Only  two  countries   (Ivory  Coast  and  Syria)   require  Embassies  of 
insured  diplomats  to  waive  in  advance  immunity  from  liability  for  covered  acts. 
Question.  If  diplomat  causes  accident,  is  it  customary  for  waiver  to  be  limited 
to  amount  of  liability  insurance  coverage? 

Answer.  Sixty  posts  reported  that  if  a  diplomat  causes  an  accident  it  is  not 
customary  for  the  waiver  to  be  limited  to  the  amount  of  liability  insurance 
coverage.  Six  (Argentina,  Australia,  Fiji,  Ivory  Coast,  Sierra  Leone,  and  United 
Kingdom)  indicated  that  the  waiver  was  unlimited.  In  only  seven  countries 
(Barbados,  Denmark,  Gabon,  Iceland,  Indonesia,  Portugal,  and  Upper  Volta)  is 
it  customary  for  the  waiver  to  be  limited  to  the  amount  of  liability  insurance 
coverage. 

Question.  Does  prevailing  system  work  well,  to  extent  that  there  have  been 
in  recent  years  no  notorious  cases  of  i>ersonal  injury  or  death  caused  by  a 
diplomat  of  any  mission  where  there  has  been  no  or  inadequate  compensation 
resulting  from  lack  of  insurance  or  failure  of  insurance  company  to  settle? 

Answer.  By  an  overwhelming  margin  of  112  to  four,  our  posts  report  that  the 
prevailing  system  is  working  well  in  the  country  to  which  they  are  accredited, 
and  there  have  been  notorious  cases  in  recent  years.  The  four  which  are  not 
satisfied  with  the  existing  system  are  Algeria,  Colombia,  Guyana  and  Jordan. 
Algiers  notes  that  general  consensus  is  that  the  system  for  compensation  is  slow 
and  cumbersome  but  that  property  compensation  is  realistic  once  made.  Com- 
pensation for  bodily  injury  or  death  is  generally  believed  to  be  inadequate  and 
often  based  on  the  importance  of  the  individual.  Neither  Georgetown  nor  Amman 
clarifies  why  the  system  is  not  working ;  neither  rejwrts  any  notorious  cases, 
however.  Bogota  reports  in  general  personal  injuries  or  death  are  in  no  way 
compensated  for.  When  payment  for  damage  is  made,  it  is  gi'ossly  inadequate. 
Four  posts  (Australia,  Egypt,  Guinea,  and  Ireland)  summarize  recent  no- 
torious cases.  They  are: 

Australi<i.  Only  notable  case  in  recent  years  is  May  3,  1977  automobile  acci- 
dent involving  Embassy  Attache  (Veterinary  Medical  Officer  )in  which  passen- 
ger in  another  vehicle  was  killed.  Diplomatic  immunity  was  claimed  in  response 
to  subpoena  for  Attache  to  appear  at  Coroner's  inquest.  Case  attracted  consider- 
able local  publicity.  Commercial  insurance  company  concerned  is  still  in  process 
of  reaching  settlement  with  widow  of  man  killed  in  the  accident. 

Egypt.  Cairo  reports  a  diplomatic  member  of  the  mission  is  currently  involved 
in  a  case  involving  his  wife  in  which  a  young  Egyptian  girl  suffered  facial 
lacerations  which  will  probably  require  cosmetic  plastic  surgery.  The  insurer 
will  pay  either  medical  expenses  or  "damages"  but  not  both.  The  father  will 
likely  go  to  the  courts  to  seek  a  larger  award  for  damages  than  he  can  nego- 
tiate with  the  insurer. 

Guinea.  Conakry  states  there  was  a  case  in  which  an  Embassy  officer  struck 
and  killed  a  young  girl  in  March  1977.  He  was  held  for  several  hours  but  per- 
mitted to  make  a  telephone  call.  After  call,  he  was  released  and  to  best  of  our 
knowledge  no  subsequent  investigation  was  made.  In  practice  diplomatic  im- 
munity is  honored.  Our  Embassy  understands  that  private  complaints  can  be 
made  through  diplomatic  channels.  The  probable  outcome  to  a  justified  complaint 
is  being  declared  persona  non  grata. 

Ireland.  Size  of  claims  has  been  low  in  Ireland.  Recent  case  settled  for  record 
figure  of  around  $300,000  and  involved  two  cars  and  eight  people.  Generally  the 
system  works  well,  however. 

Question.  Is  there  any  system  by  which  persons  suffering  damage  at  the  hands 
of  diplomatic  personnel  receive  compensation  from  the  host  government? 

Answer.  99  posts  responded  that  there  is  no  system  by  which  persons  suffering 
damage  at  the  hands  of  diplomatic  personnel  receive  compensation  from  the 
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host  government.  Of  the  14  countries  which  provide  some  type  of  compensation, 
the  following  are  typical  replies: 

PRC.  Host  government  assists  in  letting  the  injured  retire  early  if  necessary. 

Hungary.  Compensation  only  for  property  damage.  State  medical  system  takes 
care  of  personal  injury  of  citizens. 

Mozambique.  If  medical  assistance  is  needed,  host  government  provides  com- 
plete treatment  for  a  nominal  fee. 

Netherlands.  If  no  insurance  is  carried  and  defendant  cannot  be  sued,  claim 
is  made  to  the  Guarantee  Fund  Motor  Traffic  which  is  funded  by  a  percentage 
included  in  the  premium. 

USSR.  Persons  may  receive  benefits  from  the  Soviet  Social  Insurance  program. 


Tab   1 
Outgoing  Telegram  From  Department  of  State 

To :  All  Diplomatic  and  Consular  Posts. 

Subject :  Host  country  requirements  for  automobile  liability  insurance. 

1.  Department  is  cooperating  with  cognizant  committees  of  Congress  on 
legislation  to  ameliorate  effects  of  diplomatic  immunity,  especially  in  auto- 
mobile accident  cases  involving  personal  injury  and  property  damage.  To  meet 
legitimate  congressional  demands  Department  urgently  requires  by  September 
1  answers  to  following  questions : 

A.  Is  there  a  mandatory  liability  insurance  law  in  host  country  applicable 
to  all  automobiles  registered  therein? 

B.  If  such  law  exists,  what  are  minimum  coverage  amounts  (expressed  in 
dollars)   required,  and  how  is  requirement  enforced  against  diplomats? 

C.  If  no  such  law  exists,  is  there  a  specific  requirement,  by  law  or  regula- 
tion, that  foreign  diplomatic  mission  vehicles  and  vehicles  of  diplomats  be 
insured?  If  so,  give  details  including  means  of  enforcement. 

D.  If  no  legal  or  regulatory  requirement  is  imposed  by  host  government,  do 
all  members  of  mission,  including  members  of  administrative  and  technical 
staff,  who  under  Vienna  Convention  enjoy  only  official  acts  immunity,  carry 
liability  insurance  on  personally  owned  vehicles  meeting  prescribed  minimum 
levels?  If  so,  give  details,  including  explanation  of  enforcement  mechanism 
employed  at  post. 

E.  Does  local  law  provide  for  direct  legal  action  against  insurers,  thus  by- 
passing problem  of  diplomatic  immunity  by  enabling  plaintiffs  to  sue  insurance 
company  directly?  (For  posts  in  countries  which  are  party  to  European  Con- 
vention on  compulsory  insurance  against  civil  liability  in  respect  of  motor 
vehicles,  720  UNTS  119,  please  explain  how  article  7,  para  2  of  annex  1  to 
the  convention,  providing  that  "the  insurer  may  make  the  assured  a  parity  to 
an  action  brought  against  him  by  the  injured  party,"  in  practice  is  applied 
with  respect  to  diplomats,  absent  waiver  of  immunity.) 

F.  If  such  provision  exists,  can  insurance  company  defend  on  ground  that 
insured  has  violated  a  contract  term,  such  as  failure  to  cooperate  in  defense 
against  the  action  by  testifying  in  court? 

G.  If  answer  to  last  question  is  yes,  how  in  practical  terms  are  satisfactory 
settlements  reached  with  insurance  companies?  For  example,  is  it  standard 
practice  for  other  diplomatic  missions  to  waive  diplomat's  immunity  for  pur- 
pose of  cooperating  with  insurer  in  defense?  (If  post  cannot  draw  on  own 
experience  for  this  information,  department  considers  it  essential  it  be 
obtained  from  foreign  ministry.) 

H.  Is  there  a  system  by  which  all  diplomatic  personnel  and  diplomatic 
missions  seeking  automobile  liability  insurance  can  obtain  it?  Does  host  state 
provide  assistance  in  this  regard? 

I.  Are  premium  rates  applicable  to  diplomats  significantly  higher  than  those 
applicable  to  citizens  of  host  country  in  professional  occupations? 

J.  Is  the  insurance  contract  written  for  diplomats  different  from  more 
or  less  standard  contract  in  use  in  host  country?  If  so,  pouch  sample  copy  in 
English  text  to  protocol  soonest. 

K.  Does  host  government  require  embassies  of  insured  diplomats  to  waive 
in  advance  Immunity  from  liability  for  covered  acts? 

L.  If  diplomat  causes  accident,  is  it  customary  for  waiver  to  be  limited  to 
amount  of  liability  insurance  coverage? 
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M.  Does  prevailing  system  work  well,  to  extent  that  there  have  been  in 
recent  years  no  notorious  cases  of  personal  injury  or  death  caused  by  a 
diplomat  of  any  mission  where  there  has  been  no  or  inadequate  compensation 
resulting  from  lack  of  insurance  or  failure  of  insurance  company  to  settle? 

N.  Is  there  any  system  by  which  persons  suffering  damage  at  hands  of 
diplomatic  personnel  receive  compensation  from  host  government? 

2.  Cable  replies  slugged  to  protocol  required  soonest.  Christopher. 


Tab  2 

Brief  Summabies  of  Cubrent  AuroMOBrLE  Liability  Insubance  Practices  in 

Major  Foreign  Capitals 

London:  The  largest  U.S.  Foreign  Service  post  in  the  world,  and  capital 
of  a  country  with  many  similar  attitudes  towards  insurance  and  personal 
and  property  rights  as  we. 

Mandatory  liability  insurance.  Unlimited  liability  for  personal  injury  to 
third  parties  including  passengers  as  minimum  requirement.  Local  law  does 
not  provide  for  direct  legal  action  against  insurers.  Embassy  finds  no  prece- 
dent in  UK  re  diplomats  and  European  convention.  No  notorious  cases.  Settle- 
ment usually  reached  by  insurance  companies.  Unusual  for  cases  to  reach 
court  in  UK. 

Moscow :  The  capital  with  a  large  diplomatic  community,  a  small  number 
of  automobiles  and  probably  the  most  archaic  automobile  insurance  program ; 
but  also  probably — the  most  conscious  of  reciprocity. 

No  mandatory  liability  insurance  law  in  the  USSR.  No  law  or  regs  that 
diplomatic  mission  vehicles  and  vehicles  of  diplomats  be  insured.  Diplomatic 
immunity  extends  to  all  US  personnel  except  Marines.  Embassy  personnel 
have  insurance,  usually  unlimited  third  party  liability.  Company  settles  with 
injured  party.  Insurance  rates  for  foreigners  in  Moscow  are  high  in  com- 
parison with  US  rates.  System  works  well. 

Stockholm'.  Capital  of  the  most  liberal  Western  European  country. 
Third  party  liability  insurance  is  mandatory.  Minimum  coverage  required 
by  law  is  Sweden  Kronors  50  million  ($11.5  million  U.S.)  per  accident — 
bodily  injury  and  property  damage.  Insurers  are  by  law  responsible  for 
injury  and/or  damage  caused  by  a  motor  vehicle  to  a  3rd  party.  Therefore, 
diplomatic  immunity  is  no  hindrance.  Insurers  still  responsible  even  if  con- 
tract terms  of  insurance  policy,  e.g.  drunken  or  reckless  driving,  are  violated. 
Under  no  circumstances  can  diplomatic  immunity  obstruct  satisfactory  settle- 
ment of  personal  injury  or  property  damage.  Host  government  has  insisted 
that  diplomatic  immunity  be  waived  only  twice. 

Lagos  (Nigeria)  :  A  rich  African  country  with  vast  traflSc  problems  and 
a  large  number  of  foreign  missions. 

Mandatory  liability  insurance  required.  Injured  must  sue  insured  and  then 
insurance  company  must  satisfy  judgment  within  30  days.  No  problems  with 
waiver  of  diplomatic  immunity  as  such  persons  have  had  judgments  made 
against  them  which  are  satisfied  by  the  insurers.  No  occasions  of  diplomatic 
requiring  to  waive  their  immunity  as  insurance  companies  have  satisfied 
judgments  against  such  personnel.  System  works  well  as  in  practice  the  in- 
surance companies  have  paid  all  claims  arising  out  of  actions  against  foreign 
mission  personnel  before  the  case  has  gone  to  court. 

Buenos  Aires  (Argentina)  :  A  sophisticated  South  American  capital  with 
many  automobiles  and  a  large  diplomatic  community. 

No  national  mandatory  liability  insurance  law.  However,  when  a  vehicle 
is  imported,  by  customs  regulations  it  cannot  be  cleared  unless  it  is  locally 
insured  against  3rd  party  liability.  Diplomatic  immunity  can  be  bypassed. 
98%  of  cases  satisfactorily  settled  by  insurance  companies  without  going  to 
court  for  settlement.  If  there  was  a  lawsuit  against  a  diplomat,  MFA  would 
ask  the  Mission  to  waive  immunity.  Other  missions  would  consider  each  re- 
quest on  its  merits.  Prevailing  system  work  well. 

Cairo  (Egypt)  :  The  leading  country  of  the  Arab  world  with  massive  traffic 
jams  and  an  overcrowded  city. 
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Third  party  liability  is  required.  Coverage  is  unlimited.  Claims  are  settled 
by  court  decision  or  agreement  between  the  claimant  and  the  insurance  com- 
pany. Diplomatic  immunity  can  be  bypassed.  Only  monetary  claims  (civil 
action)  will  be  made  against  diplomats.  One  dramatic  case  involving  a  young 
Egyptian  girl  who  suffered  facial  lacerations  in  accident  involving  wife  of 
diplomat.  Insurer  will  pay  either  medical  expenses  or  damages  but  not  both. 
Father  of  girl  will  likely  go  to  court  to  seek  larger  award  for  damages  than 
he  can  negotiate  with  the  insurer. 

Tokyo :  Another  large  capital  with  many  foreign  diplomats  and  a  sophisti- 
cated automobile  insurance  system. 

Mandatory  automobile  liability  insurance.  Local  laws  and  regulations  pro- 
vide no  direct  action  against  the  insurers,  thus  bypassing  problem  of  diplo- 
matic immunity.  No  requirement  for  diplomats  to  waive  in  advance  liability 
for  covered  acts.  System  works  well  because  of  mandatory  insurance  require- 
ment and  generally  cooperative  attitudes  of  insurance  companies  settling 
claims. 

New  Delhi:  Capital  of  the  second  largest  country  in  the  world  and  the 
conscience  of  the  Third  World  so  far  as  individual  rights  as  contrasted  with 
property  rights  are  concerned. 

Mandatory  automobile  liability  insurance.  Diplomatic  immunity  can  be  by- 
passed, and  it  should  be  noted  all  insurance  companies  are  nationalized.  All 
cases  resolved  by  insurance  companies  and  as  Indian  requirement  to  waive 
immunity  in  advance.  No  notorious  cases  involving  diplomats  of  any  mission. 

Peking:  The  largest  Communist  capital  and  the  one  with  the  fewest  auto- 
mobiles in  the  world  for  a  major  country. 

No  mandatory  liability  auto  insurance  law.  However,  all  USLO  members 
carry  liability  insurance  on  POVs.  PRC  says  plaintiffs  can  sue  the  insurance 
company  (Ming  An  of  Hong  Kong)  directly  but  matter  is  theoretical  since 
PRC  adjudicates  each  traflSc  accident  through  the  traflfic  authorities  of  the 
Public  Security  Bureau.  TraflBc  officials  investigate  each  accident,  hold  hear- 
ings, mediate  between  the  two  parties,  determine  which  party  is  at  fault, 
and  impose  the  settlement  which  the  insurance  company  pays.  AH  accidents 
have  been  settled  through  consultations.  (PRC  officials  thought  our  question- 
naire seemed  more  directed  to  the  Western  world  than  to  the  Chinese  insur- 
ance and  traffic  control  system.  No  POVs  in  PRC ;  all  are  state-owned  or  are 
considered  collectively  owned  units.  Chinese  say  system  working  well  and 
they  have  no  problems  with  it. 

Bern:  Capital  of  one  of  the  financial  centers  of  the  world. 

Mandatory.  Immunity  can  be  bypassed.  In  practice  the  insurer  would  request 
the  Swiss  political  department  to  request  a  waiver  of  immunity.  However, 
Embassy  has  not  heard  of  any  cases  where  this  came  up  since  auto  liability 
claims  are  almost  invariably  settled  out  of  court.  Insurance  company  would 
have  to  pay  any  judgment.  System  works  well.  Swiss  government  provides 
full  compensation  for  all  damages  suffered  caused  by  uninsured  motorists. 
Designed  primarily  to  protect  people  against  uninsured  foreign  tourists,  it 
would  also  cover  diplomats  entering  or  leaving  Switzerland  and  not  covered 
by  mandatory  insurance. 

Mexico  City:  Capital  of  our  large  neighbor  (60  million)  to  the  South. 

Not  nationally  mandatory  but  Federal  District  levies  liability  requirements 
on  its  residents  as  do  other  Mexican  States.  US  personnel  insure  POVs.  Mini- 
mum coverage  set  by  GOM.  Most  disputes  settled  by  insurance  company  ad- 
justors.  If  one  party  is  dissatisfied,  he  may  sue  the  other  party  and  his  in- 
surance company;  but  happens  in  less  than  1%  of  accidents.  No  financial 
limits.  Diplomatic  immunity  not  raised  yet,  but  if  a  lawsuit  were  initiated 
against  a  diplomat,  insurance  company  would  indeed  stipulate  that  diplomatic 
immunity  precludes  a  trial  in  GOM  courts.  Immunity  is  never  waived,  which 
prompts  most  parties  to  seek  and  to  accept  reasonable  settlements.  Present 
system  works  well.  No  notorious  cases. 
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Tab  3 


Addreu  Reply  lo  lh« 

Diviiion  Indtcaied 

and  Refrt-  tn  Initiali  •i.H  Ntimber 


UNITED  STATES  DEPARTMENT  OF  JUSTICE 

WASHINGTON.  DC.     20530 

January,  1978 


REQUIREMENTS  FOR  AUTOMOBILE  LIABILITY 
INSURANCE  IMPOSED  BY  SELECTED  HOST 
COUNTRIES  ON  US  DIPLOMATIC  MISSIONS* 


LEGEND: 
j]  _  No  mandatory  insurance 

^  _  No  mandatory  insurance  -  but  insurance 
required  of  Diplomats  or  to  clear 
Diplomatic  vehicles  through  Customs 

I  _  Mandatory  liability  insurance  required 
on  all  automobiles  -  where  known, 
minimum  amount  for  3-d  party  liability 
for  injury  or  death  per  accident  snown. 

§  _  Direct  action  against  insurance  carrier 
provided  by  law. 


AFGHANISTAN     I  §     (Recovery  limited  by  law  for  death 

of  a  male,  $4,895  -  >5  that  amount 
for  female) . 

ALGERIA        I  §     Unlimited 


ARGENTINA 


i§ 


AUSTRALIA 


Unlimited 


AUSTRIA 


I  §     $450,000 


Based  uDon  a  poll  of  U.S.  Diplomatic  Missions  conducted  in 
the  Fall  of  1977. 


Ill 


BELGIUM 

BRAZIL 

BULGARIA 

BURMA 

CHILE 

CHINA  (PRC) 

COLOMBIA 

CZECHOSLOVAKIA 

DENMARK 

DOMINICAN  REPUBLIC 

EGYPT 

FINLAND 

FRANCE 

GERMANY/  WEST 

GERMANY,  EAST 

GREECE 


§     Uniimited 

§     Unlimited 
§     $2,000 
$1,000 


(U.S.  Embassy  requires 
insurance) 

$850 


Uniimited  (no  fault) 
§     $1,667,000 
§     $6,000 
§     Unlimited 

Unlimited 
§     $400,000 
§     $250,000 

§     $5,500 
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HONDURAS 

HUNGARY 

ICELAND 

INDIA 

INDONESIA 

IRAN 

IRELAND 

ISRAEL 

ITALY 

JAPAN 

JORDAN 

LEBANON 

LIBERIA 

LIBYA 

LUXEMBOURG 


[j§      (U.S.  Embassy  requires  insurance) 

I       Unlimited 
I       $60,000 

[]       (U.S.  Embassy  requires  insurance) 

I  $4,250 

I  Unlimited 

I  Unlimited  (no  fault) 

|§  $28,000 

|§  $56,000 

|§  $15,000 

l§ 

L'  (U.S.  Embassy  requires  insurance) 

|§  Unlimited 

|§  Unlimited 


113 

MEXICO  |§  $40,u00  lin  Federal  District) 

NETHERLANDS  ■§  $800,000 

NEW  ZEALAND  I  Unlimited 

PANAMA  i  § 

PHILIPPINES  I  $4,000 

POLAND  I  §  Unlimited 

SPAIN  I  $;i,300 

SWEDEN  I  §  $11,500,000 

SWITZERLAND  |  §  $500,000 

TANZANIA  |§ 

TURKEY  |§  $900 


USSR  n§       (U.S.  Embassy  requires 

insurance) 

UNITED  KINGDOM*     ■       Unlimited 


*/   All  liability  insurance  contracts  tal<:en  out  by  diplomats 
contain  a  "Diplomatic  clause"  which  reads  as  follows: 
'Notwithstanding  that  the  insured  is  or  may  be  entitled  under 
the  privileges  accorded  to  the  diplomatic  body  to  refuse  to 
submit  to  the  jurisdiction  of  the  courts  in  connection  with 
any  claim  against  him,  the  association  will  not  call  upon 
him  so  to  refuse." 
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URUGUAY        A 

VENEZUELA      I  §     $14,000 

YUGOSLAVIA      I  §     Unlimited  coverage  -  but  recovery 

limited  by  law  to  $138,000 
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Tab  4 
countby-by-countby  tabulation  on  dibect  action  question 

The  following  countries  responded  aflarmatively  to  the  question:  "Does  local 
law  provide  for  direct  legal  action  against  insurers,  thus  bypassing  problem 
of  diplomatic  immunity  by  enabling  plaintiffs  to  sue  insurance  company  dl- 
rietly?":  Afghanistan,  Algeria,  Argentina,  Austria,  Bahrain,  Bangladesh,^ 
Barbados,  Belgium,  Benin,  Bulgaria,  Burma,  Cameroon,  China  (PRC),  Costa 
Rica,  Czechoslovakia,  Denmark,  Dominican  Republic,  Egypt,  El  Salvador,  Fin- 
land, Greece,  Guatemala,  Guyana,  Honduras,  Iceland,  India,  Indonesia,  Iraq, 
Israel,  Italy,  Ivory  Coast,  Jordan,  Lebanan,  Lesotho,  Luxembourg,  Malagasy, 
Malawi,  Mauritania,  Mexico,  Morocco,  Mozambique,  Netherlands,  Panama,  Pa- 
pua New  Guinea,  Poland,  Portugal,  Senegal.^  Sudan,  Swaziland,  Sweden, 
Switzerland,  Syria,  Taiwan,  Tanzania,  Thailand,  Togo,  Trinidad  and  Tobago, 
Tunisia,  Turkey,  Upper  Volta,  USSR,  Venezuela,  Yemen,  Yugoslavia,  Zambia. 
(65) 

Negative  replies  came  from  the  following  countries :  Australia,'  Botswana, 
Brazil,  Burundi,  Central  African  Empire,  Chile,  Colombia,  Cyprus,  Ecuador, 
Ethiopia.  Fiji,  Guinea,  Haiti,  Hungary,  Iran,  Ireland,*  Jamaica,  Japan,  Kenya, 
Korea.  Kuwait,  Laos.  Liberia,  Libya,'  Malaysia,  Malta,  Mauritius,  Nepal,  New- 
Zealand,  Nicaragua,  Niger,  Nigeria,  Oman,  Pakistan,  Paraguay,  Peru,  Philip- 
pines, Qatar,  Romania,  Saudi  Arabia,  Sierra  Leone,  Singapore,  Somalia,  Spain, 
Sri  Lanka,  Tanzania (  Zanzibar),  United  Kingdom,  Uruguay,  Zaire.'  (49) 


Tab  5 

Responses  fbom  Post  on  Whetheb  Dibect  Action  Can  Be  Bbought 

Against  Insubeb 

Algiers.  Local  law  provides  for  direct  legal  action  against  insurer.  Only 
insurer  is  the  state  owned  insurance  company. 

Canberra.  Plaintiff  files  against  the  insured  who  passes  claim  to  insurance 
company  for  settlement.  Action  involving  court  appearance  or  criminal  charge 
against  staff  member  with  diplomatic,  consular,  or  administrative  and  tech- 
nical status  would  raise  question  of  claim  or  waiver  of  diplomatic  immunity. 

Vienna.  Local  law  provides  for  direct  legal  action  against  insurer,  thus 
bypassing  problem  of  diplomatic  immunity.  Article  7,  Para.  2  of  Annex  I  to 
European  Convention  on  Compulsory  Insurance  against  Civil  Liability  in 
respect  to  motor  vehicles  is  not  applied  with  respect  to  diplomats,  as  it  is  not 
enforceable  unless  immunity  is  waived.  Waiver  of  immunity  is  not  required 
under  Austrian  law  or  custom. 

Brussels.  Local  law  does  provide  for  direct  legal  action  against  insurer. 
When  an  accident  falls  under  the  terms  of  "Third  Party  Liability,"  the  Belgian 
Insurance  companies  honor  any  claims  made  by  the  victims  of  this  accident 
even  though  the  insured  party  may  lay  claim  to  diplomatic  immunity.  In 
essence,  the  company  assumes  the  liability  and  may  not  claim  the  diplomatic 
immunity  that  the  insured  may  have.  Embassy  Brussels  understands  that  this 
decision  was  a  result  of  a  serious  incident  about  ten  years  ago  when  an  in- 
surance company  tried  to  avoid  payment  of  a  claim  by  attempting  to  hide 
behind  an  Iron  Curtain  Embassy  Officer's  diplomatic  immunity  shield. 

Brasilia.  Diplomatic  immunity  is  fully  respected.  No  legal  action  is  ever 
taken  against  insurer  although  the  Embassy  informs  the  Foreign  Office  of  the 
occurrence. 

Peking.  People's  Republic  of  China  officials  indicate  that  plaintiffs  can  sue 
the  insurance  company  directly.  However,  officials  state  that  this  reply  is  only 
theoretical ;  such  an  instance  has  never  occurred  and  perhaps  will  not  occur 
under  the  Chinese  system  of  traffic  accident  adjudication. 

Athens.  The  law  (effectively  January  1,  1978)  provides  that  insurers  can  be 
sued  directly  and  are  liable  up  to  the  amount  of  coverage. 


^  Insured  may  also  be  a  party  to  the  suit. 

'  Jointly  with  Insured. 

»  Insured  passes  the  claim  to  Insurance  company  for  settlement. 

*  All  claims  settled  by  Insurance  company. 

5  Jointly  with  Insurer. 

« Insurer  represents  Insured  In  court. 
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Guatemala.  Local  law  states  all  personnel  with  diplomatic  passports  are  auto- 
matically provided  diplomatic  immunity  and  cannot  be  arrested  for  traflSc  acci- 
dents. For  that  reason,  all  personnel  must  have  insurance  which  enables  plain- 
tiffs to  take  legal  action  against  insurance  company. 

Conakry.  Insurer  cannot  be  sued  directly.  Local  insurance  company  is  nation- 
alized, and  no  private  suits  can  be  brought  against  it. 

Tel  Aviv.  Question  of  diplomatic  immunity  is  obviated  by  "no  fault"  provision 
as  liability  is  assumed  by  insurance  company,  not  individual  car  owner. 

Tokyo.  Local  laws  and  regulatons  provide  no  direct  action  against  the  in- 
surers. Insurance  companies  are  generally  cooperative  in  settling  claims. 

Beirut.  Article  13  of  the  local  law  provides  that  the  injured  party  and  the 
persons  entitled  shall  have  the  right  to  file  a  case  directly  against  the  insurer. 
Further,  the  insurer  may  be  sued  before  the  criminal  courts  if  the  case  resulting 
from  the  accident  was  pending  before  these  courts. 

Monrovia.  Local  law  does  not  provide  for  suits  against  the  insurer.  Plaintiff 
must  sue  the  insured  or  the  owner  of  the  vehicle.  The  insurance  company  shall 
defend  in  the  insured's  name  and  behalf  any  suit  against  the  insured  alleging 
injury  or  destruction  and  seeking  damages  on  account  thereof. 

Mexico.  If  one  of  the  parties  to  an  accident  is  dissatisfied  with  the  adjustor's 
findings,  he  may  sue  the  other  party  and  the  other  party's  insurance  company. 
There  are  no  financial  limits  to  such  suits.  This  happens  in  less  than  1%  of  all 
accidents.  The  question  of  diplomatic  immunity  has  never  been  raised  by  an 
employee  as  a  means  of  avoiding  an  obligation,  not  even  in  the  administrative 
proceedings  which  apply  in  99.9  percent  of  all  accident  cases.  However,  the 
insurance  carrier  has  noted  that  in  the  event  of  a  law  suit  involving  a  diplo- 
mat, the  company  would  indeed  stipulate  that  diplomatic  immunity  precludes 
trial  in  Government  of  Mexico  Courts.  In  the  past,  the  insurance  carrier  who 
handles  all  United  States  Government  and  privately  owned  vehicles  under  a 
single  blanket  policy  has  paid  damages  when  the  American  employee  or  United 
States  Government  chauffeur  was  in  the  wrong.  No  case  has  ever  gone  to  court. 
Rabat  (Morocco).  Local  law  not  only  permits  but  requires  that  plaintiffs 
carry  legal  actions  directly  against  insurance  companies.  Morocco  is  a  member 
of  the  European  Convention.  However,  insuranace  companies  state  they  do  not 
require  that  the  assured  becames  a  party  in  any  legal  action  resulting  in  civil 
damage. 
Kathmandu  (Nepal).  No  provision  for  direct  legal  action  against  insurers. 
The  Hague.  The  principle  of  law  here  is  to  provide  compensation  to  the 
injured  party.  Thus,  the  injured  party  may  sue  any  or  all  of  A)  the  assured; 
B)  the  insurance  Company;  and  C)  the  employer  if  the  accident  happened 
during  the  employee's  working  hours.  In  practice,  a  diplomat  may  not  be  sued, 
absent  waiver  of  immunity. 

Lagos  (Nigeria).  An  injured  person  cannot  sue  the  insurance  company  direct- 
ly at  first  instance.  The  injured  person  must  first  sue  the  insured  and  obtain 
judgment  Thereafter,  the  insurance  company  is  enjoined  under  law  to  satisfy 
the  judgment  within  30  days  thereof  unless  the  company  can  disclaim  liability 
by  reason  of  failure  of  the  insured  to  give  notice  to  the  action  to  him  or  by 
reason  of  expiration  of  liability  before  the  occurrence  of  the  event  giving  rise 
to  the  cause  of  action.  However,  the  law  appears  to  provide  that  in  the  case  of 
death  or  bodily  injury,  such  exemption  will  not  apply.  The  system  works  well 
as  in  practice  the  insurance  companies  have  paid  all  claims  arising  out  of 
actions  against  foreign  mission  personnel  before  the  case  has  gone  to  court. 
According  to  the  Nigerian  MFA,  the  only  problem  which  has  occurred  with 
claims  involving  diplomatic  missions  was  one  where  the  insurance  company 
refused  to  settle  a  claim  by  a  diplomat  for  property  damaged  caused  by  a  host 
country  national. 

Islamabad  (Pakistan,).  Local  law  does  not  provide  direct  legal  action  against 
any  insurance  company.  All  contacts  with  the  insurer  are  made  through  and 
with  the  consent  of  the  insured. 

Manila.  No  provision  in  local  laws  for  direct  legal  action  against  insurers. 
Warsaw.  Anyone  can  sue  Warta,  the  government-owned  insurance  company, 
under  Polish  law.  Poland  is  a  signatory  to  the  European  Convention  on  Com- 
pulsory Insurance  against  Liability  in  respect  of  Motor  Vehicles.  In  practice, 
our  Embassy  in  Warsaw  is  not  aware  of  any  instance  in  which  a  diplomat  has 
been  a  co-defendant  in  a  suit  against  Warta. 
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Lisbon.  The  plaintiffs  may  take  direct  legal  action  against  insurers. 

Dakar  (Senegal).  Plaintiff  normally  sues  defendant  and  also  sues  insurance 
company  at  same  time.  This  procedure  brings  insurance  company  in  as  direct 
defendant  and  company  cannot  raise  diplomat's  immunity  as  defense  in  court. 

Stockholm.  The  insurers  are  by  law  financially  responsible  for  injury  and/or 
damage  caused  by  a  motor  vehicle  to  a  third  party,  irrespective  of  the  insured's 
attitude  or  willingness  to  cooperate  in  obtaining  settlement.  Therefore,  diplo- 
matic immunity  cannot  constitute  a  hindrance  to  a  plaintiff  in  obtaining  indem- 
nification for  sustained  injury  or  damage. 

Dar  Es  Salaam  (Tanzania).  Claims  against  the  national  insurance  corporation 
may  be  taken  to  court.  The  insured  diplomat  needs  to  be  present  but  may  be 
represented  in  court  by  a  proxy. 

Bangkok.  Local  law  allows  for  direct  legal  action  against  insurers.  Prevailing 
systems  appears  to  work  well.  In  Thailand  liability  claims  are  for  relatively 
moderate  sums  of  money  and  usually  well  within  limits  of  average  policy. 

Tunis.  Direct  legal  action  against  the  insurance  company  is  provided  by  law. 

Ankara  (Turkey).  According  to  Turkish  law,  a  plaintiff  may  directly  sue  the 
Insurer.  Turkey  is  not  a  party  to  the  Geneva  Convention  on  Compulsory  Insur- 
ance for  Motor  Vehicles. 

London.  Local  law  does  not  provide  for  direct  legal  action  against  insurers. 
Our  Embassy  finds  no  precedent  in  the  UK  regarding  diplomats  and  the  Euro- 
pean Convention.  Insurance  contracts  for  diplomats  include  the  following 
clause :  "Diplomatic  immunity.  Notwithstanding  that  the  insured  is  or  may  be 
entitled  under  the  privileges  accorded  to  the  diplomatic  body  to  refuse  to  submit 
to  the  jurisdiction  of  the  court  in  connection  with  any  claim  against  him  the 
association  will  not  call  upon  him  so  to  refuse." 

Montevideo  (Uruguay).  No  direct  action  against  the  insurer  unless  the  other 
party  requests  the  insurance  company  to  take  appropriate  action. 

Moscow.  Direct  action  against  insurer  is  i)ermitted.  In  practice,  the  insurance 
company  settles  all  claims.  In  every  case  in  memory  of  insurance  officials  with 
whom  our  Embassy  talked,  injured  party  has  accepted  settlement  offered  by 
company.  Therefore,  the  insured  was  not  directly  involved.  No  cases  of  injured 
party  requesting  further  action  through  MFA  have  occurred.  Insured  has  never 
had  to  testify,  but  must  provide  insurance  company  with  relevant  information 
or  company  may  refuse  to  indemnify  the  claim  and/or  may  cancel  the  policy. 

Kinshasa  (Zaire).  Legal  action  is  initiated  against  the  insured  in  name  only. 
The  insurance  company  then  represents  the  insured  in  court,  thus  allowing  the 
problem  of  diplomatic  immunity  to  be  bypassed. 

Lusaka  (Zambia).  Diplomats  are  immune  from  local  jurisdiction  unless  they 
submit  to  it.  However,  local  law  does  provide  for  direct  legal  action  against 
insurers. 

Tab  6 

Representative  Responses  To  Question  G  : 

How  in  practical  terms  are  satisfactory  settlements  reached  with  insurance 
companies? 

Diplomats  usually  immune  (Barbados). 

Direct  negotiation  required  (Benin). 

Traffic  adjudication  decides   (PRC). 

Insured  represented  by  his  agents  or  lawyers  in  all  cases  (Gabon). 

Voluntary  waiver  is  considered  as  uncommon  occurrence  (Italy). 

Common  practice  for  diplomats  to  waive  immunity   (Libya). 

Insurance  company  pays  and  tries  to  collect  from  policy  holder ;  not  standard 
practice  to  waive  immunity   (Malawi). 

No  instance  where  insured  refused  to  waive   (Nigeria). 

Insurance  company  deals  directly  with  the  insured  (Paraguay). 

It  is  not  necessary  to  waive  diplomat's  immunity  for  purpose  of  cooperating 
with  insurer  in  defense   (Portugal). 

If  both  have  3rd  party  insurance  insurer  pays  both.  If  non-diplomat  doesn't, 
company  pays  diplomat  for  injury  only  (Syria). 

State-owned  insurance  company  usually  final  arbitor  (Tanzania). 


118 

Our  insurers  have  never  experienced  a  claim  of  this  type  (Trinidad  and 
Tobago). 

Insured  has  never  had  to  testify,  but  must  provide  insurance  company  with 
relevant  information  or  company  may  refuse  to  indemnify  the  claim  and/ or 
may  cancel  the  policy   (USSR). 

In  practical  terms,  diplomatic  missions  usually  cooperate  with  insurer  (Vene- 
zuela ) . 

There  have  been  several  cases  of  waivers  from  other  missions   (Zambia). 


Appeal  Bbief  Submitted  foe  the  Recobr  by  Lawbence  S.  Blumbebo 


In  the  Supreme  Court  of  Virginia 

Robebt  Anne  Lynn,  Appellant 

Vs. 

Tethys  Coelho  Mendes,  Appellee 

Petition  for  Appeal 

Stewart    C.    Economou, 

Counsel   for  Appellant. 
Lawrence  S.  Blumberg, 
Co-Counsel  for  Appellant. 

statement  of  the  case 

Robin  Anne  Lynn,  a  resident  of  Arlington  County,  Va.,  and  Tethys  Coelho 
Mendes,  a  citizen  of  Brazil  residing  in  Falls  Church,  Va.,  were  involved  in  an 
automobile  accident  in  Arlington  County,  on  November  24,  1974.  On  March  13, 
1975,  Lynn  filed  a  Motion  for  Judgment  in  the  Circuit  Court  of  Arlington 
County  against  Mendes,  alleging  negligence  and  seeking  recovery  of  damages. 
After  Mendes'  insurance  counsel  filed  an  Answer  in  her  behalf,  Mendes,  through 
her  personal  attorney,  counterclaimed  against  Lynn  seeking  her  damages. 

A  year  later  and  only  three  weeks  before  the  trial  had  been  scheduled  to 
begin,  Mendes  first  revealed  that  she  was  employed  by  the  Brazilian  Embassy 
and  was  entitled  to  diplomatic  immunity.  She  then  took  a  voluntary  non-suit 
to  her  counterclaim.  Subsequently,  counsel  for  Mendes'  insurance  carrier  inter- 
posed a  plea  to  the  jurisdiction  of  the  Court  on  the  grounds  of  diplomatic 
immunity.  On  April  14,  1976,  the  Circuit  Court  of  Arlington  County  entered  an 
Order  dismissing  Lynn's  action  without  prejudice.  Lynn  thereupon  filed  a  Notice 
of  Appeal  and  Assignments  of  Error. 

questions  pbesented  fob  beview 

I.  Did  the  trial  court  have  jurisdiction  over  the  subject  matter? 
(Based  on  assignments  of  error  1  and  3.) 

II.  Did  the  filing  of  the  counterclaim  by  the  defendant  Mendes  preclude 
Mendes  from  invoking  the  defense  of  diplomatic  immunity? 

(Based  on  assignments  of  error  1  and  2.) 

statement  of  facts 

On  November  24,  1974,  Robin  Anne  Lynn  was  seriously  injured  when  her 
automobile  was  struck  broadside  by  a  car  driven  by  Tethys  Coelho  Mendes  at 
the  intersection  of  Arlington  Boulevard  and  Pershing  Drive  in  Arlington  County, 
Virginia.  Mrs.  Lynn  was  hospitalized  for  three  weeks,  spent  over  six  months 
convalescing,  and  incurred  out-of-pocket  damages  in  excess  of  $10,000.00. 

The  facts  on  which  this  Petition  is  based  are  largely  a  matter  of  record  and 
not  materially  in  dispute.  On  March  13,  1975,  Lynn,  a  resident  of  Arlington 
County,  filed  a  Motion  for  Judgment  in  the  Circuit  Court  of  Arlington  County 
against  Mendes,  a  Brazilian  citizen  residing  in  Falls  Church,  Virginia,  alle^ng 
negligence  and  seeking  compensation  for  her  injuries.  Since  Mendes  carried 
automobile  liability  insurance,  she  was  represented  by  counsel  for  her  insurance 
company  who  filed  a  timely  Answer  on  the  merits  in  her  behalf. 
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On  May  22,  1975,  Mendes  filed  a  counterclaim  through  her  personal  attorney 
against  Lynn  to  recover  damages  which  she  allegedly  sustained  in  the  same 
accident. 

During  the  ensuing  nine  months,  the  parties  actively  engaged  in  pretrial 
proceedings.  A  trial  date  of  March  17,  1976,  had  been  set  by  the  Court  with 
the  agreement  of  the  parties. 

Depositions  of  the  parties  were  taken  on  February  9,  1976.  At  the  conclusion 
of  these  depositions,  Mendes'  personal  attorney  first  revealed  that  his  client's 
employment  as  a  clerical  worker  in  the  Embassy  of  Brazil  entitled  her  to  diplo- 
matic immunity.  He  also  announced  that  Mendes  would  move  to  withdraw  her 
counterclaim. 

On  February  25,  1976,  counsel  for  Mendes'  insurance  carrier  filed  a  Plea  to 
the  Jurisdiction  of  the  Court  on  the  Grounds  of  Diplomatic  Immunity.  Attached 
was  a  certification  by  Hampton  Davis,  Assistant  Chief  of  Protocol  of  the  United 
States  Department  of  State,  that  Tethys  Coelho  Mendes  was  entitled  to  full 
diplomatic  immunity.  That  status  is  not  seriously  challenged  herein  by  Lynn. 
Lynn  defended  the  plea  on  the  grounds  that  under  both  Federal  and  Interna- 
tional law,  Mendes'  act  of  bringing  the  counterclaim  precluded  her  later  asser- 
tion of  diplomatic  immunity. 

Upon  motion  of  Mendes,  by  her  personal  attorney,  the  trial  court  entered  an 
Order  non-suiting  her  counterclaim  on  March  17,  1976.  Following  further  argu- 
ment, Judge  Winston  sustained  the  plea  to  the  jurisdiction  and  an  Order  dis- 
missing Lynn's  action  without  prejudice  was  entered  on  April  14,  1976.  Lynn 
thereupon  filed  her  Notice  of  Appeal  and  Assignments  of  Error  in  timely 
fashion. 

argument  i 

The  Trial  Court  Had  Jurisdiction  Over  the  Subject  Matter 

a.  the  doctrine  of  diplomatic  immunity 

Diplomatic  immunity,  i.e.,  immunity  from  civil  or  criminal  process  extended 
by  a  country  to  accredited  diplomatic  representatives  of  a  foreign  state  is  based 
upon  the  ancient  law  of  nations.  The  doctrine  was  incorporated  into  the  law 
of  the  United  States  through  federal  statutes  first  enacted  in  1790,  22  U.S.C. 
§  252  et  seq.  Section  252  of  22  USC  provides :  Suits  Against  Ministers  And  Their 
Domestics  Prohibited.  Whenever  any  writ  or  process  is  sued  out  or  prosecuted 
by  any  person  in  any  court  of  the  United  States,  or  of  a  State,  or  by  any  judge 
or  justice,  whereby  the  person  of  any  ambassador  or  public  minister  of  any 
foreign  prince  or  State,  authorized  and  received  as  such  by  the  President,  or 
any  domestic  or  domestic  servant  of  any  such  minister,  is  arrested  or  im- 
prisoned, or  his  goods  or  chattels  are  distrained,  seized,  or  attached,  such  writ 
or  process  shall  be  deemed  void. 

Concern  for  the  doctrine  is  also  reflected  in  Title  28  U.S.C.  §  1251  which 
establishes  jurisdiction  over  actions  brought  against  and  in  behalf  of  diplomatic 
oflBcials.  This  statute,  which  is  the  original  jurisdiction  statute  of  the  U.S. 
Supreme  Court,  provides  in  relevant  part : 

(a)  The  Supreme  Court  shall  have  original  and  exclusive  jurisdiction  of: 
(1)  *  *  *  *;  and  (2)  all  actions  or  proceedings  against  ambassadors  or  other 
public  ministers  of  foreign  states  or  their  domestics  or  domestic  servants,  not 
inconsistent  mith  the  law  of  nations. 

(b)  The  Supreme  Court  shall  have  original  but  not  exclusive  jurisdiction  of: 
(1)  All  actions  or  proceedings  brought  by  ambassadors  or  other  public  ministers 
or  foreign  states  or  to  which  consuls  or  vice  consuls  of  foreign  states  are  parties. 
(Emphasis  supplied.) 

Actions  or  proceedings  against  diplomatic  personnel  therefore  lie  originally 
and  exclusively  in  the  jurisdiction  of  the  U.S.  Supreme  Court,  not  inconsistent 
with  the  law  of  nations.  28  USC  1251  (a)(2).  The  Arlington  Circuit  Court, 
however,  has  concurrent  jurisdiction  with  the  U.S.  Supreme  Court  of  all  actions 
brought  by  diplomatic  personnel  in  its  Court.  28  U.S.C.  1251  (b)(1).  Further- 
more, these  statutory  provisions  must  be  consistent  with  the  law  of  nations; 
to  the  extent  that  they  are  not,  they  are  modified  by  the  law  of  nations. 

The  international  community  has  recently  updated  the  doctrine  of  diplomatic 
immunity  by  the  adoption  of  a  treaty  of  the  United  Nations,  the  Vienna  Con- 
vention on  Diplomatic  Relations  of  1961,  TIAS  7502  (hereafter  referred  to  as 
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"The  Vienna  Convention" )  .1  This  treaty  was  signed  by  the  United  States  in 
1961,  ratified  by  the  U.S.  Senate  in  1965,  and  became  force  of  law  on  December 
13,  1972.  The  State  of  Brazil  is  also  a  signatory  to,  and  bound  by  the  Vienna 
Convention.  The  applicable  provision  relevant  to  the  issues  presented  herein  is 
Article  32,  which  holds : 

1.  The  immunity  from  jurisdiction  of  diplomatic  agents  and  of  persons  en- 
poying  immunity  under  Article  37  may  be  waived  by  the  sending  State. 

2.  Waiver  must  always  be  express. 

3.  The  initiation  of  proceedings  by  a  diplomatic  agent  or  by  a  person  enjoying 
immunity  from  jurisdiction  under  Article  37  shall  preclude  him  from  invoking 
immunity  from  jurisdiction  in  respect  of  any  counterclaim  directly  connected 
with  the  principal  claim. 

4.  Waiver  of  immunity  from  jurisdiction  in  respect  of  civil  or  administrative 
proceedings  shall  not  be  held  to  imply  waiver  of  immunity  in  respect  of  the 
execution  of  the  judgment,  for  which  a  separate  waiver  shall  be  necessary. 

The  status  of  treaties  to  which  the  United  States  is  a  party  is  set  forth  in 
the  United  States  Constitution  as  follows :  This  Constitution  and  the  laws  of 
the  United  States  which  shall  be  made  in  pursuance  thereof,  and  all  treaties 
made,  or  which  shall  be  made,  under  the  authority  of  the  United  States,  shall 
be  the  supreme  law  of  the  land ;  and  the  judges  in  every  state  shall  be  bound 
thereby,  anything  in  the  Constitution  or  laws  of  any  state  to  the  contrary  not- 
withstanding. U.S.  Constitution,  Article  6. 

A  treaty  to  the  extent  that  it  is  self-executing  has  the  force  and  effect  of  a 
legislative  enactment  and  to  all  intents  and  purposes  is  the  equivalent  of  an 
act  of  Congress.  It  is  binding  upon  all  courts,  state  and  national  as  the  supreme 
law  of  the  land.  74  AmJur  2d,  Treaties,  §  15,  p.  837.  If  both  a  treaty  and  an  act 
of  Congress  relate  to  the  same  subject  the  Court  should  always  endeavor  to 
construe  them  so  as  to  give  effect  to  both,  if  that  can  be  done  without  violating 
the  language  of  either ;  but  if  the  two  are  inconsistent,  the  one  last  in  date  will 
control  the  other,  provided  always  that  the  stipulation  of  the  treaty  on  the 
subject  is  self-executin_g.  74  AmJur  2d,  Treaties,  §  16,  p.  838.  See  also  Whitney 
V.  Robertson,  124  U.S.  190  (1888)  ;  A.  Sutherland,  Statutory  Interpretation 
§  32.06. 

B.   THE  TEIAL  COUET   HAD  JUBI8DICTI0N  OVER  THE  SUBJECT  MATTER  tJNDEB  28  U.8.C. 
§  1251  AS  MODIFIED  BY  THE  VIENNA  CONVENTION  OF  1961 

In  support  of  her  Plea  to  the  Jurisdiction  of  the  Court,  Mendes  argued  below 
that  the  trial  court  lacked  jurisdiction  over  the  subject  matter  of  Lynn's  law 
suit.  Mendes  claimed  that,  pursuant  to  28  U.S.C.  §  1251(a)  (2),  only  the  United 
States  Supreme  Court  had  jurisdiction  to  hear  this  case,  if  indeed  it  could  be 
heard  at  all. 

Mendes'  argument  ignored  a  vital  provision  of  this  statute.  The  Supreme 
Court's  exclusive  jurisdiction  over  a  diplomat  must  not  be  "Inconsistent  with 
the  law  of  nations." 

Article  32  of  the  Vienna  Convention  constitutes  the  applicable  law  of  nations 
and,  as  will  be  discussed  below,  it  modifies  Section  1251  and  supports  the  juris- 
diction of  the  trial  court.  ^ 

A  simple  examination  of  Article  2  reveals  the  flaws  in  Mendes'  argument. 
There  is  no  question  that  a  diplomat  may  bring  suit  in  any  court  of  competent 
jurisdiction.  28  U.S.C.  §  1251  (b)  (2).  While  Section  3  to  Article  32  permits  the 
defendant  to  counterclaim  against  the  diplomat  when  the  diplomat  filed  suit, 
Mendes'  reading  of  Section  1251  (a)  (2)  would  require  that  only  the  U.S. 
Supreme  Court  could  hear  the  counterclaim.  Furthermore,  a  diplomat  would  be 
unable  under  Article  32,  Section  2,  to  consent  to  suit  in  a  lower  court.  Clearly, 
this  was  not  the  logic  or  intent  of  the  Vienna  Convention. 

Accordingly,  the  trial  court  ultimately  rested  its  decision  on  an  interpretation 
of  Article  32,  Paragraph  3  of  the  Vienna  Convention.  More  specifically,  the  trial 
court  ruled  that  the  filing  of  the  counterclaim  by  Mendes  did  not  constitute  the 
initiation  of  proceedings  under  the  intendment  of  Section  3  of  Article  32.  It  is 
this  holding  to  which  Lynn  takes  exception. 


*  A  copy  of  the  treaty  Is  filed  with  the  Petition. 

"  In  Its  unrecorded  oral  opinion  Issued  from  the  Bench,  the  trial  judpe  agreed  that 
Section  1251  must  be  interpreted  by  looking  to  Article  32  of  the  Vienna  Convention,  as 
the  applicable  law  of  nations. 
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Abqument  II 

The  Filing  of  the  Counterclaim  By  Mendes  Against  Lynn  Pbecluded 
Mendes  fbom  Invoking  the  Defense  of  Diplomatic  Immunity 

The  fact  that  a  person  is  eligible  for  diplomatic  immunity  does  not  mean  that 
he  is  immune  from  all  judicial  process.  Diplomatic  immunity  may  always  be 
waived  by  the  sending  states,  Vienna  Convention,  Article  2,  Section  1.  Further- 
more, the  actions  of  a  diplomatic  agent  may  preclude  him  from  invoking  a 
claim  of  immunity,  Vienna  Convention.  Article  32,  Section  3. 

By  invoking  the  jurisdiction  of  the  Circuit  Court  of  Arlington  County 
through  filing  a  cause  of  action  against  Lynn,  Mendes  forfeited  her  right  to 
raise  the  defense  of  diplomatic  immunity.  Her  conduct  is  governed  by  Article 
32,  Section  3  of  the  Vienna  Convention,  which  states:  The  initiation  of  pro- 
ceedings by  a  diplomatic  agent  or  by  a  person  enjoying  immunity  from  juris- 
diction under  Article  37  shall  preclude  him  from  invoking  immunity  from 
jurisdiction  in  respect  of  any  counterclaim  connected  with  the  principal  claim. 

Article  32  reflects  the  contracting  states'  desire  to  assure  that  a  diplomat 
would  not  personally  profit  from  his  diplomatic  status.  One  who  seeks  affirma- 
tive judicial  relief  in  a  foreign  country  must  be  prepared  to  accept  the  defenses 
and  counterclaims  of  his  adversary.  Accordingly,  Article  32  prohibits  such  a 
person  from  invoking  the  defense  of  diplomatic  immunity. 

A.  THE  filing  OF  THE  COUNTERCLAIM  BY  MENDES  CONSTITUTED  THE  XNITIATION  OF 
PROCEEDINGS   UNDER  ARTICLE  32,   SECTION  3  OF  THE  VIENNA   CONVENTION 

It  is  a  universal  principle  of  law  that  the  filing  of  a  counterclaim  is  identical 
in  all  respects  to  the  filing  of  an  original  cause  of  action.  The  only  differences 
are  formal ;  identical  procedures  and  reliefs  are  available  to  a  party  whether 
he  is  called  a  plaintiff,  counterclaimant  or  third-party  plaintiff. 

Since  Mendes  filed  a  counterclaim  shortly  after  Lynn  brought  her  lawsuit, 
that  action  was  designated  a  counterclaim.  The  action,  however,  was  in  all 
respects  identical  to  Lynn's  case,  seeking  the  same  relief  and  relying  upon 
similar  principles  of  law.  Furthermore,  the  counterclaim  was  in  no  way  de- 
pendent upKjn  Lynn's  lawsuit.  If  the  initial  suit  had  been  dismissed,  the 
counterclaim  would  not  have  been  affected.  The  filing  of  Mendes'  cause  of  action 
clearly  constituted  the  "initiation  of  proceedings"  within  the  meaning  of  the 
Vienna  Convention. 

The  Virginia  Code  recognizes  this  view  in  Section  8-224  which  provides:  A 
defendant  who  pleads  a  counterclaim  or  crossclaim  shall  be  deemed  to  have 
brought  an  action  at  the  time  he  filed  such  pleading,  provided  that  if  the  sub- 
ject matter  of  the  counterclaim  arises  out  of  the  same  transaction  or  occur- 
rence upon  which  the  plaintiff's  claim  is  based,  the  statute  of  limitations  with 
the  respect  to  such  counterclaim  shall  be  tolled  by  the  commencement  of  the 
plaintiff's  action. 

Rule  3  :8  of  the  Rules  of  the  Supreme  Court  of  Virginia  states :  Within  21 
days  after  service  on  him  of  the  notice  of  motion  for  judgment,  a  defendant 
may,  at  his  option,  plead  as  a  counterclaim  any  cause  of  action  at  law  for  a 
money  judgment  in  personam  that  he  has  against  the  plaintiff  or  all  plaintiffs 
jointly,  whether  or  not  it  grows  out  of  any  transaction  mentioned  in  the  notice 
of  motion  for  judgment,  whether  or  not  it  is  for  liquidation  damages,  whether 
it  is  in  tort  or  contract,  and  whether'  or  not  the  amount  demanded  in  the 
counterclaim  is  greater  than  the  amount  demanded  in  the  notice  of  motion  for 
judgment.  The  court  in  its  discretion  may  order  a  separate  trial  of  any  cause 
of  action  asserted  in  a  counterclaim. 

It  will  be  noted  that  the  trial  court  in  the  instant  matter  could  have  ordered 
separate  trials  for  Lynn  and  Mendes. 

Furthermore,  the  filing  of  the  counterclaim  was  not  compulsory  to  protect 
Mendes'  rights.  Mendes  was  not  bound  by  the  timing  or  forum  of  Lynn's  cause 
of  action. 

A  counterclaim  constitutes  a  separate,  distinct  and  independent  cause  of 
action. 

By  setting  up  its  counterclaim,  the  defendant  becomes  a  plaintiff  in  its  turn, 
invoked  the  jurisdiction  of  the  court  in  the  same  action,  and,  by  invoking, 
submitted  to  it.  [Merchants'  Heat  d  Light  Co.  v.  J.  B.  Clow  d  Sons,  204  U.S. 
286,  289  (1907)  per  Holmes,  J.] 
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[A  counterclaim]  is  in  effect  a  new  suit  which  the  party  named  as  defendant 
under  the  bill  is  plaintiff  and  the  party  named  as  plaintiff  in  the  bill  is  defend- 
ant. Roberts  Min.  d  Mill.  Co.  v.  Schrader,  95  F.2d  522,  524  (9th  Cir.  1938) 

For  all  practical  purposes,  a  counterclaim  by  defendant  is  the  same  as  a 
complaint  by  a  plaintiff.  Wagner  v.  U.S.  Trust  Co.  of  New  York,  74  N.Y.S.  2d 
251  (S.  Ct.  Kings  Cty.  1947) 

A  counterclaim  is  treated  as  an  original  action  instituted  by  the  defendant 
against  the  plaintiff.  Harman  v.  Y eager,  134  P.  2d  695  (Utah  ) 

By  filing  the  counterclaim,  Mendes  deliberately  subjected  herself  to  the 
jurisdiction  of  the  Circuit  Court  of  Arlington  County,  and  that  jurisdiction 
cannot  be  withdrawn.  Two  recent  Virginia  cases  demonstrate  this  point. 

In  Sood  V.  Advanced  Cor.i:>uter  Techniques  Corp.,  308  F.  Supp.  239  (E.D.  Va. 
1969),  defendant  counterclaimed  in  the  Circuit  Court  of  Arlington  where  the 
original  action  was  filed.  He  later  attempted  to  have  the  entire  action  removed 
to  the  United  States  District  Court  for  the  Eastern  District  of  Virginia.  The 
District  Court  held  that,  because  defendant  had  voluntarily  filed  counterclaims, 
he  deliberately  subjected  himself  to  the  jurisdiction  of  the  state  court  and  had 
thereby  waived  his  right  to  removal  to  the  Federal  Court.  The  court  ruled  that 
under  Virginia  law: 

By  setting  up  its  counterclaim,  the  defendant  became  a  plaintiff  in  its  turn, 
invoked  the  jurisdiction  of  the  Court  in  the  same  action,  and  by  invoking  it, 
submitted  to  it 

The  rule  that  a  non-resident,  by  voluntarily  setting  up  a  counterclaim  when 
sued  in  the  state  court,  submits  to  the  jurisdiction  of  the  court,  is  likewise  well 

In  the  case  of  Efentakis  v.  The  SIT  World  Legion,  165  F.  Supp.  773  (E.D. 
Va.  1958),  Judge  Hoffman  ruled  likewise  that:  Where  a  defendant  has  raised 
the  quesiion  of  lack  of  jurisdiction,  and  then  seeks  affirmative  relief,  such  as  a 
counterclaim,  it  is  generally  held  that  any  objection  to  the  jurisdiction  has 
been  waived,  and  the  defendant,  by  invoking  the  jurisdiction  of  the  court,  has 
submitted  thereto. 

Mendes  would  argue  that,  because  Lynn's  action  was  filed  first,  the  counter- 
claim does  not  fall  within  Article  32,  Section  3,  of  the  Vienna  Convention.  The 
matter  of  who  won  the  race  to  the  courthouse  and  filed  suit  first  is  a  distinction 
without  a  difference.  See  Hoffman  v.  Stuart,  188  Va.  785,  51  S.E.2d  239  (1949). 
Surely,  the  timing  of  these  actions  has  no  bearing  upon  whether  Mendes'  con- 
duct is  encompassed  by  Article  32,  Section  3. 

Mendes'  filing  of  the  counterclaim  was  an  affirmative  act,  not  taken  in  defense 
of  Lynn's  lawsuit.  Mendes  sought  independent  jurisdiction  over  and  relief  from 
Lynn  and  thereby  "initiated  proceedings"  within  the  meaning  of  the  Vienna 
Convention. 

B.   PBINCIPLES  OF  INTERNATIONAL  LAW  REQUIRE  THAT  A  PARTY  WHO  INVOKES 
FOREIGN  JURISDICTION  SUBMIT  TO  THAT  JXTRISDICTION 

Article  32  of  the  Vienna  Convention  refiects  long  standing  principles  of  inter- 
national law.  In  1932,  The  Harvard  Law  School  faculty  sought  to  restate  the 
principles  of  international  law.  Article  25,  entitled  Submission  to  Jurisdiction 
states :  When  a  member  of  a  mission  or  a  member  of  his  family  institutes  a 
proceeding  in  a  court  of  the  receiving  state,  the  receiving  state  may  exercise 
jurisdiction  over  such  person  for  the  purpose  of  that  proceeding :  in  the  absence 
of  a  renunciation  or  waiver  of  the  immunity  from  execution,  however,  no  exe- 
cution may  issue  in  consequence  of  that  proceeding  against  him  or  against  his 
property.  [Research  in  International  T^aw.] 

In  1964,  the  U.S.  Department  of  State  reiterated  this  policy:  The  institution 
of  legal  proceedings  by  a  diplomatic  agent  has  long  been  regarded  as  a  waiver 
of  immunity  with  respect  to  a  counterclaim  arising  from  the  same  matter. 
[Letter  from  Assistant  Legal  Advisor  for  Diplomatic  and  Consular  Affairs  to 
I.N.P.  Stokes,  April  9,  1964.] 

This  position  is  also  expressed  in  the  State  Department's  definitive  "Digest 
of  International  Law,"  by  M.  Whiteman,  Chapter  XVII,  §  43,.  "Waiver  of 
Immunity."  at  Vol.  7  at  pp.  421-436  (1970) . 

While  this  matter  of  loss  of  diplomatic  immunity  is  a  case  of  first  impression 
in  the  courts,  the  law  of  sovereign  immunity,  a  clo.sely  related  field  of  inter- 
national law,  contains  much  support  for  Lynn's  position. 
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The  United  States  Supreme  Court  has  long  recognized  that  a  counterclaim 
based  on  the  subject  matter  of  a  sovereign's  suit  is  allowed  to  cut  into  the 
doctrine  of  immunity.  National  City  Bank  v.  Republic  of  CMnc^  348  U.S.  256 
(1955).  See  also  Banco  Nacimial  de  Cuba  v.  First  Nacional  de  Cuba  v.  First 
National  City  Bank  of  N.Y.,  478  F.2d  191  (2d  Cir.  1973). 

Furthermore,  the  Restatement  of  Foreign  Relations  Law  Section  70,  notes 
that :  A  state  initiating  proceedings  in  a  court  of  another  state  is  not  immune 
from  (a)  *  *  *;  (b)  a  counterclaim,  regardless  of  amount,  arising  from  the 
same  subject  matter  as  the  state's  claim. 

The  State  Department  has  explained  that  this  waiver  of  sovereign  immunity 
results  from  "basic  considerations  of  equity  and  fairness."  Letter  from  the 
Legal  Advisor,  Department  of  State  to  Clerk,  U.S.  Supreme  Court,  printed  at 
442  F.2d,  536. 

These  same  principles  and  considerations  of  equity  and  fairness  are  reflected 
in  Article  32  of  the  Vienna  Convention. 

C.  THE  EXPRESS   WAIVER  REQUIREMENT  OF  ARTICLE  32,    SECTION  2  OF  THE 

VIENNA   CONVENTION   DOES   NOT   APPLY  TO  THIS   CASE 

The  fact  that  neither  Mendes  nor  the  Government  of  Brazil  formally  waived 
immunity  does  not  bar  Lynn's  action.  Article  32,  Section  2  states  that  "waiver 
must  always  be  express,"  but  this  section  must  be  read  in  conjunction  with  and 
as  modified  by  Article  32,  Section  3. 

There  is  a  crucial  difference  in  language  between  Sections  3  and  3  of  Article 
32.  While  Section  2  applies  to  waiver  of  immunity.  Section  3  does  not  mention 
that  term.  Rather,  it  states  that  "the  initiation  of  proceedings  *  *  *  shaU  pre- 
clude him  from  invoking  immunity." 

This  distinction  was  deliberate  in  order  to  give  meaning  to  all  sections  of 
Article  32 ;  otherwise,  no  diplomat  could  even  be  subject  to  local  jurisdiction 
despite  his  actions  in  our  courts  unless  an  explicit  waiver  of  immunity  is 
obtained.  Section  3  would  thus  have  no  meaning  at  all. 

D.  MENDES  DID  NOT  REGAIN   HER  IMMUNITY  BY  NON-SUTTING  HER  ACTION 

The  taking  of  a  voluntary  non-suit  to  the  counterclaim  by  Mendes  after 
revealing  she  enjoyed  diplomatic  immunity  did  not  reinstate  her  immunity.^ 
The  language  of  Article  32,  Section  3,  is  unequivocal  and  mandatory  rather 
than  precatory :  the  initiation  of  proceedings  by  a  diplomat  "shall  preclude 
him''  from  invoking  his  immunity. 

The  reason  for  this  provision  is  obvious.  If  the  law  were  otherwise,  a  diplo- 
mat could  initiate  proceedings,  use  pretrial  discovery  to  assess  the  strength  of 
both  his  and  his  opponent's  case,  and  perhaps  secure  an  out-of-court  settlement. 
If  it  was  detennined,  however,  that  his  case  was  weak  with  little  likelihood 
of  recovery,  he  could  dismiss  his  action,  thereby  resurrecting  his  immunity  to 
all  actions  against  him.  He  would  thereby  be  able  to  conduct  riskfree  litigation. 
Indeed,  this  is  precisely  what  Mendes  has  managed  to  do. 

CONCLUSION 

This  case  presents  a  classic  example  of  the  injustice  that  Article  32,  Section 
3  of  the  Vienna  Convention  was  intended  to  prevent.  Mendes  has  taken  unfair 
advantage  of  her  diplomatic  status,  seeking  to  use  it  both  as  a  sword  and  a 
shield.  She  refrained  from  revealing  her  potential  immunity  as  long  as  she  had 
hope  of  recovering  from  Lynn.  When  it  became  apparent  to  her  that  judgment 
in  her  favor  or  an  out-of-court  settlement  of  her  claim  was  unlikely,  Mendes 
asserted  her  immunity  so  as  to  frustrate  Lynn's  claim.  This  risk-free  litigation 
is  illegal  under  Article  32  and  a  perversion  of  our  judicial  system. 

This  injustice  is  aggravated  by  the  fact  that  the  real  beneficiary  of  Mendes' 
conduct  is  her  automobile  liability  insurance  carrier.  Surely,  the  laws  of  diplo- 
matic immunity  were  not  designed  to  protect  a  domestic  insurance  company 
from  meeting  its  contractual  obligations. 

Lynn  has  been  denied  access  to  the  court  and  may  now  have  no  way  to 
redress  her  grievances  stemming  from  Mendes'  negligent  conduct.  Diplomatic 

3  Although   8-220   of   the  Virginia   Code  grants  Mendes   an  absolute  right  to  take  a 
voluntary  non-suit  to  her  action,  Lynn  objected  to  the  entry  of  the  Order  of  Non-suit. 
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Immunity  should  protect  members  of  the  diplomatic  community  in  the  perform- 
ance of  their  mission.  It  should  not  allow  foreigners  or  their  domestic  insurance 
carriers  to  escape  their  responsibility  for  their  personal  actions.  This  insult  to 
the  integrity  of  our  courts  should  not  be  countenanced. 

For  all  of  the  foregoing  reasons,  it  is  respectfully  submitted  that  this  Court 
grant  this  Petition  for  Appeal  and  ultimately  reverse  the  decision  of  the  Circuit 
Court  of  Arlington  and  remand  the  case  for  trial. 


Depaktment  of  State, 

April  28,  1978. 
Action  Memoeandttm 
unclassified 

To :  The  Secretary. 

From  :  S/CPR— Evan  S.  Dobelle. 

REPORT  TO  CONGRESS  ON  AUTOMOBILE  LIABILITY  INSURANCE  CARRIED  BY  DIPLOMATIC 

MISSIONS 

As  a  result  of  an  amendment  which  Senator  Schweiker  succeeded  in  having 
incorporated  in  the  Foreign  Assistance  and  Related  Programs  Appropriations 
Act  for  Fiscal  Year  1978  (Section  510  of  Public  Law  95-148),  you  are  expected  to 
submit  three  reports  to  the  Speaker  of  the  House  and  the  President  of  the  Senate 
within  specified  i)eriods  in  1978.  On  March  2  you  fulfilled  one  of  the  requirements 
(Section  510(3))  with  a  report  on  the  Panamanian  Government's  payment  to 
Dr.  Halla  Brown  for  loss  or  injury  arising  from  the  automobile  accident  in  which 
she  had  been  involved  with  a  Panamanian  diplomat  in  April  1974. 

The  requirement  under  Section  510(1),  which  calls  for  a  report  by  May  1,  1978. 
can  be  met  by  the  attached  letters.  The  remaining  report,  due  by  October  31,  1978, 
will  also  deal  with  liability  insurance  coverage  of  foreign  diplomatic  mission 
personnel  and  automobiles;  it  is  largely  contingent  on  the  outcome  of  pending 
legislation. 

Recommendation : 

That  you  sign  the  two  letters  at  Attachments  1  and  2. 

Attachments :  [Only  one  attachment  shown.] 

1.  Letter  to  the  Speaker  of  the  House  of  Representatives. 

2.  Letter  to  the  President  of  the  Senate. 

3.  Copy  of  Foreign  Assistance  and  Related  Programs  Appropriations  Act, 
1978. 

Hon.  Walter  F.  Mondale, 
President  of  the  Senate. 

Dear  Mr.  President  :  In  fulfillment  of  the  requirement  placed  upon  me  under 
Section  510(1)  of  Public  Law  95-148,  the  Foreign  Assistance  and  Related  Pro- 
grams Appropriations  Act,  1978,  I  submit  the  following  report. 

The  cited  statutory  provision  calls  upon  the  Secretary  of  State  to  render  a 
report  to  you  and  to  the  Speaker  of  the  House  of  Representatives  "on  the  ade- 
quacy of  insurance  provided  by  the  accredited  diplomatic  missions  to  the  United 
States  to  cover  loss  or  injury  arising  from  the  wrongful  acts  or  omissions  of 
the  employees  of  such  missions  in  the  United  States."  It  is  our  assumption  that 
the  provision  has  reference  to  third-party  liability  insurance  covering  the  opera- 
tion of  automobiles. 

At  the  present  time  no  mechanism  exists  by  which  the  Department  of  State 
could  judge  the  adequacy  of  such  insurance  on  automobiles  belonging  to  diplo- 
matic mission  personnel.  The  Department,  through  its  Ofl5ce  of  Protocol,  has 
twice  in  recent  years  in  communications  to  all  Chiefs  of  Mission  urged  that  all 
persons  under  their  direction  who  are  entitled  to  immunity  and  who  operate 
automobiles  should  be  adequately  covered  by  liability  insurance.  Each  mission 
was  requested  in  the  second  of  these  communications,  dated  August  9,  1976,  to 
inform  the  Department  of  the  extent  to  which  the  cars  of  its  staff  members 
as  well  as  vehicles  belonging  to  the  mission  itself  were  insured.  While  not  all 
missions  supplied  the  information  sought,  responses  were  suflScient  to  indicate 
that  a  majority  of  those  clothed  with  immunity  do  carry  such  insurance. 
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The  Department  has  so  far  not  pursued  the  matter  further  for  two  basic 
reasons.  First,  in  only  one  of  the  three  jurisilictions  in  which  diplomatic  mis- 
sion personnel  reside  and  have  their  automobiles  registered,  namely,  Maryland, 
does  a  mandatory  liability  insurance  law  exist.  The  District  of  Columbia  and 
Virginia  lack  such  legal  requirements ;  instead  they  operate  under  some  form 
of  "financial  responsibility"  law.  Where  minimum  coverage  levels  for  liability 
insurance  are  prescribed,  they  doubtless  are  low  if  measured  against  the  costs 
of  an  extreme  case  of  catastrophic  injury  or  the  value  of  a  human  life  lost 
through  injury. 

Several  committees  of  the  95th  Congress  have  been  considering  the  question 
of  liability  insurance  in  connection  with  pending  legislation  to  reform  the 
law  on  diplomatic  immunity  in  the  United  States.  We  have  just  recently  learned 
that  the  Foreign  Relations  Committee  of  the  Senate  will  open  hearings  on  May  24 
on  the  several  bills  that  have  been  introduced  in  both  houses.  A  mandatory 
insurance  requirement  applicable  to  diplomatic  missions  and  their  personnel, 
under  a  program  to  be  developed  and  administered  through  the  Department  of 
State,  appears  to  be  a  likely  feature  of  any  statute  which  may  be  passed.  It 
therefore  has  been  our  opinion  that  we  should  take  no  new  initiative  in  this  area 
until  a  firm  legal  foundation,  along  with  appropriate  guidance  from  the  Congress, 
has  been  provided. 
Sincerely, 


Senatob  Hathaway's   Statement  Introducing  Bills  to  94th   Congress 
[From  the  Congressional  Record — Senate,  Sept.  16,  19761 

By  Mr.  Hathaway : 

S.  3824.  A  bill  to  repeal  certain  statutes  prohibiting  suits  against  ministers 
and  their  domestics ; 

S.  3825.  A  bill  providing  that  the  United  States  shall  be  deemed  liable  in  the 
case  of  any  judgment  levied  by  any  court  against  any  diplomat  against  whom 
a  recovery  of  damages  is  statutorily  not  allowed ;  and 

S.  3826.  A  bill  to  establish  within  the  Department  of  State  an  Assistant  Sec- 
retary for  Claims  Against  Foreign  Ministers  and  Diplomats ;  to  award  just 
compensation  for  such  claims ;  and  for  other  purposes.  Referred,  by  unanimous 
consent,  to  the  Committee  on  Foreign  Relations ;  and  if/ when  reported  by  that 
committee,  to  the  Committee  on  the  Judiciary. 

Mr.  Hathaway.  Mr.  President,  the  doings  of  diplomats  in  the  city  are  fre- 
quently the  subject  of  comment  between  interested  observers  of  the  political, 
social,  and  cultural  contributions  which  foreign  ministers  and  their  govern- 
ments make  to  our  Nation  and  to  the  life  of  its  Capital. 

Because  of  their  unusual  status — the  representatives  of  a  government  living 
in  official  capacity  in  another  country — diplomats  have  long  been  granted  vary- 
ing degrees  of  immunity  from  the  process  and  remedies  of  the  laws  of  the 
country  in  which  they  are  conducting  diplomatic  business. 

It  makes  sense  to  grant  diplomatic  immunity  because  one  can  then  reason- 
ably request  it  on  behalf  of  one's  own  nationals  doing  diplomatic  duty  abroad. 

Our  own  diplomatic  immunity  statute  dates  back  to  1790 — the  first  Congress — 
and  it  grants  immunity  that  includes  civil  and  criminal  matters  and  is  virtually 
unlimited  in  its  scoi}e. 

But  immunity  itself  is  not  the  problem.  That  occurs  when  a  U.S.  citizen  is 
negligently  injured  by  a  foreign  diplomat  who  refuses  to  make  restitution  for 
the  damage  he  has  done. 

Under  the  umbrella  of  diplomatic  immunity,  there  is  no  remedy  for  the 
injured  American. 

There  is  something  alarming  to  the  American  mind  that  an  injury — a  wrong — 
cannot  only  go  unrectified  but  its  very  wrongness  is  expressly  condoned  by 
force  of  a  law  which  also  prohibits  any  remedy  other  than  falling  back  on  one's 
own  resources.  In  a  sense,  our  present  statute  provides  only  for  head-to-head 
combat  between  a  private  citizen  and  a  foreign  state  in  the  streets,  but  bars 
the  parties  from  repairing  the  damage  in  court. 

While  most  Americans  concede  the  need  for  such  special  protection  and 
privilege  for  foreign  ministers,  it  is  obviously  a  very  unpleasant  situation  to 
be  the  victim  of  an  automobile  accident  for  which  a  diplomat  was  at  fault  and 
who  refuses  to  compensate  the  victim's  damages.  It  is,  for  example,  a  criminal 
offense  even  to  file  suit  in  such  a  case. 
26-357 — 78 9 
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Obviously,  we  need  some  system  of  justice  to  fit  these  circumstances.  I  do 
not  wish  to  leave  the  impression  that  all  foreign  ministers  in  the  United  States 
fail  to  pay  their  bills  or  refuse  to  compensate  their  tort  victims. 

The  truth  of  the  matter  is  that  only  a  few  cases  arise  in  which  foreign  gov- 
ernments long  tolerate  the  refusal  of  their  representation  to  live  up  to  their 
obligations  in  the  United  States. 

But  persistent  problems  do  recur.  Automobile  negligence,  unpaid  bills,  and 
broken  leases,  not  to  mention  parking  violations  and  occasional  serious 
breaches  of  criminal  law,  can  be  found  in  a  group  of  newspaper  articles  which 
I  have  collected  and  for  which  I  shall  ask  unanimous  consent  that  they  be 
printed  at  the  end  of  my  remarks.  In  particular  I  would  note  the  instructive 
summary  of  the  problem  and  description  of  an  especially  horrifying  abuse  of 
diplomatic  imm.unity  contained  in  an  article  which  appeared  in  Potomac  maga- 
zine on  January  11,  1976. 

It  is  my  hope  that  the  Committee  on  Foreign  Relations  will  examine  our 
policy  and  our  law  of  diplomatic  immunity  with  a  view  toward  reporting  a 
measure  which  will  remove  the  burden  of  this  privilege  from  the  backs  of 
victimized  American  citizens. 

Toward  that  end,  Mr.  President,  I  now  introduce  several  bills  which  contain 
a  variety  of  solutions  for  the  committee's  consideration. 

The  first  bill  is  the  simplest.  It  abolishes  diplomatic  immunity. 

The  second  bill  makes  the  United  States  the  party  liable  for  damages  in 
actions  which,  if  brought  against  an  ambassador,  now  are  deemed  void. 

The  third  bill  establishes  in  the  Department  of  State  an  Assistant  Secretary 
for  claims  against  Foreign  Ministers  and  grants  to  him  the  authority  to  award 
just  compensation  for  such  claims,  paid  by  the  United  States. 

I  realize  that  any  change  in  our  own  diplomatic  immunity  statute  may  give 
rise  to  new  treatment  of  our  ofiicials  abroad.  But  this  need  not  deter  us  from 
moving  on  the  problem  as  much  as  it  should  aid  us  in  seeing  the  full  dimen- 
sions of  this  troublesome  matter. 

Mr.  President,  I  ask  unanimous  consent  that  the  Potomac  article  which  I 
have  already  mentioned,  plus  a  half  dozen  newspaper  stories  on  Americans' 
involvements  with  foreign  diplomats,  be  printed  in  the  Record. 

There  being  no  objection,  the  material  was  ordered  to  be  printed  in  the 
Record,  as  follows : 

The  Devilish  Demahtd  op  Diplomatic  Immunity 
(By  Kenneth  Turan) 

The  police  report  calls  April  20,  1974  a  clear  day,  and  Dr.  Arthur  Rosenbaum, 
chief  of  adult  medicine  at  Group  Health,  had  nothing  special  on  his  mind  as 
he  drove  himself  and  his  wife  to  work  that  morning.  He  was  going  south  on 
34th  Street,  NW,  and  had  just  about  crossed  Garfield  Street  when,  at  7 :35  a.m., 
it  happened. 

A  1970  Toyota,  driven  by  Alberto  Watson-Fabrega,  cultural  attache  at  the 
Panamanian  embassy,  going  west  on  Garfield,  ran  a  red  light  and  smashed 
broadside  into  Rosenbaum's  car,  sending  it  into  a  tree.  Watson-Fabrega  suf- 
fered multiple  fractures  and  minor  head  lacerations  and  spent  less  than  a  week 
In  the  hospital,  as  did  Dr.  Rosenbaum  with  a  ten-inch  scalp  laceration,  four 
fractured,  ribs,  and  a  still  painful  vertebrae  compression  fracture.  But  for  hia 
wife.  Dr.  Halla  Brown,  things  were  not  quite  that  simple.  Because  that  small 
moment  in  time  has  turned  her  life  into  a  tortuous  nightmare  from  which  she 
has  yet  to  fully  emerge. 

Dr.  Brown  was  a  clinical  professor  of  medicine  at  George  Washington  Uni- 
versity and  chief  of  its  allergy  clinic,  a  vibrant  woman  admired  by  her  co- 
workers and  patients.  The  impact  of  the  crash,  however,  damaged  her  spinal 
cord  between  the  fourth  and  fifth  vertebrate,  paralyzing  all  the  nerves  from 
the  neck  down  and  leaving  her  a  quadraplegic,  with  no  use  at  all  of  her  body 
below  the  limited  functioning  of  her  shoulders.  She  spent  the  next  19  months  in 
hospitals  both  in  Washington  and  New  York  at  a  cost  of  more  than  $200,000. 
And  when  she  finally  did  return  home,  it  was  as  If  her  problems  were  just 
beginning. 

Because  of  financial  nnd  logistical  difficnltios,  the  Rosenliauais  were  forced 
to  sell  their  house  and  move  Into  a  specially  renovated  apartment.  Dr.  Brown 
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must  have  round-the-clock  nursing  at  a  lost  of  $114  per  day.  "She'll  have  to 
have  it  for  the  rest  of  her  life,"  says  her  husband.  "She  can't  be  left  alone 
foi-  a  minute."  She  is  prone  to  pneumonia,  prone  to  urinary  infection,  and  is 
subject  to  great  fluctuations  in  blood  pressure,  which  means  she  must  always 
sit  in  a  wheelchair  with  her  legs  completely  up,  strapped  like  a  mummy  with 
ace  bandages  from  her  feet  to  her  abdomen,  always  ready  to  be  physically 
tilted  backwards  should  the  pressure  suddenly  drop. 

The  right  side  of  her  face  constantly  sweats,  her  left  arm  from  the  shoulder 
to  the  elbow  is  hypersensitive  and  can't  bear  even  the  touch  of  a  piece  of 
clothing. 

In  one  way,  though  it  seems  heartless  to  use  the  word,  the  Rosenbaums  were 
fortunate.  Because  they  are  doctors,  she  was  adequately  insured  and  also  was 
not  charged  for  doctors'  services  that  would  have  added  tens  of  thousands  of 
dollars  to  her  bill.  But  insurance  runs  out,  and  at  the  very  least,  says  her 
lawyer  Arthur  Feld,  with  staggering  expenses  extending  into  the  indefinite 
future,  "she  should  not  have  financial  care  on  top  of  physical  cares."  If  Watson- 
Fabrega  had  been  an  American  citizen,  he  could  have  been  sued.  "Here  was  a 
woman  who  was  at  the  top  of  her  profession  and  boom,  it's  cut  off,"  says  Feld. 
"You  have  loss  of  earnings,  loss  of  earning  capacity,  pain  and  suffering,  loss 
of  enjoyment  of  life.  None  of  this  is  covered  by  insurance." 

Yet,  even  though  the  police  report  clearly  indicates  that  he  was  In  the  wrong, 
nothing  ever  happened  to  Alberto  Watson-Fabrega,  now  back  in  Panama,  having 
been  recalled  by  his  country  close  to  a  year  after  the  accident.  He  never  per- 
sonally communicated  with  the  family,  though  the  Panamanian  embassy  did 
make  contact,  if  only  to  indicate,  says  her  husband,  still  close  to  tears  when 
he  talks  about  it,  that  "they  were  very  sorry.  The  ambassador  was  very  nice. 
I  won't  go  into  that."  As  far  as  offering  to  pay  for  some  of  the  damages,  how- 
ever, all  that  was  forthcoming  was  a  letter  from  counsel  saying,  says  Feld, 
"that  the  ambassador  does  not  plan  to  make  any  offer  of  indemnification." 

And  so  the  matter  stands ;  except  for  the  possible  passage  of  a  private  bill 
in  Congress  asking  the  government  to  compensate  Dr.  Brown,  she  and  her 
attorney  are  up  against  a  stone  wall.  Because,  as  Panamanian  cultural  attache, 
Watson-Fabrega  was  covered  by  a  concept  known  as  diplomatic  immunity, 
which  means  in  this  case  he  cannot  be  sued,  cannot  be  entangled  In  any  way 
in  the  laws  of  the  country  in  which  he  lives  or  be  held  responsible  for  their 
violation.  So  attorney  Arthur  Feld,  who  wasn't  even  allowed  to  collect  on  the 
Rosenbaum's  own  uninsured  motorist's  coverage  because  of  this,  can  only  sigh 
and  say,  "There  is  a  big  difference  between  law  and  justice."  ' 

"who  needs  it?" 

Hampton  Davis  winces  and  goes  a  bit  pale  when  Dr.  Halla  Brown,  obviously 
not  his  favorite  topic,  comes  up  in  conversation.  "We  are  extremely  distressed 
about  that,"  he  says,  his  voice  discreetly  lowered,  but  almost  immediately  adds, 
"I  don't  want  to  sound  that  callous,  but  throughout  society  there  are  wrongs 
that  have  no  remedy.  And  we  don't  want  to  harden  sentiment  against  diplo- 
mats." All  too  often,  he  says,  allowing  himself  to  sound  a  bit  cranky,  he  has 
given  interviews  about  diplomatic  immunity  only  to  find  "things  have  not  come 
out  with  the  shadings  I  had  put  in.  It  was  like  'It's  time  to  do  another  article 
on  diplomats  and  their  sins.'  Well,  who  needs  it?" 

A  cautious,  pinstripe-suited  veteran  of  nearly  25  years  in  the  State  Depart- 
ment, Davis  has  for  the  last  five  been  assistant  chief  of  protocol  for  special 
protocol  services,  which  means  among  other  things  that  he  is  responsible 
for  seeing  that  the  embassies'  "P's  and  I's,"  the  privileges  and  immunities 
provided  under  international  law,  "are  assured  them  on  as  smooth  a  basis  as 
possible.  We  try  to  be  a  mediator  between  the  community  and  diplomats,  a 
floating  gear  that  smooths  out  these  situations." 

"These  situations,"  remembers  Milton  Mitchell,  who  had  Hampton  Davis* 
job  between  1950  and  1964  and  now  teaches  a  course  in  diplomatic  and  con- 
sular law  at  George  Washington,  "can  cover  a  boggling  variety  of  complaints." 

"One  chap  from  an  African  country  didn't  understand  how  stoves  worked," 
he  remembers,  "so  he  built  a  wood  fire  on  the  linoleum  kitchen  floor.  You  can 
imagine  the  landlord  complaining  about  that. 

"Then  there  was  the  ambassador  who  didn't  like  to  pay  bills.  He  kept  a  re- 
volver in  his  desk  drawer  and  when  someone  would  come  to  collect  he'd  just 
hold  it  up  and  yell  'Get  out!' 
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"And  some  countries  have  religious  problems.  They  rent  a  place  and  they 
won't  kill  the  roaches,  they  won't  step  on  them  because  they  might  be  stepping 
on  their  grandfather.  So  you  have  roaches  running  up  and  down  the  walls, 
you  can't  even  see  the  wall,  I'm  not  kidding.  It's  solid  roaches.  And  the  land- 
lord is  saying,  what  can  I  do  with  these  people,  they  claim  diplomatic  im- 
munity." 

Items  like  these  cause  Professor  "William  O'Brien,  chairman  of  Georgetown's 
department  of  government  and  a  teacher  of  international  law  for  twenty-five 
years,  to  admit  diplomatic  immunity  means  "we're  sacrificing  the  American 
citizen  for  U.S.  foreign  relations."  Hampton  Davis,  however,  has  another  per- 
spective. "It  is  unfortunate  that  people  so  often  look  on  immunity  as  an  irri- 
tant," he  says  in  his  measured  way.  "They  look  on  things  from  a  personal  point 
of  view.  It's  a  question  of  whose  ox  is  being  gored,  and  they  don't  have  the 
background  on  how  it  came  about.  It's  a  special,  privileged  status  that  has  a 
very  solid  historical  basis.  It's  been  documented  in  the  Bible,  it's  been  neces- 
sary from  time  immemorial." 

Most  simple,  diplomatic  immunity  means  that  those  who  have  it  are  free 
from  all  judicial  processes  in  the  country  in  which  they  live.  It  protects  them, 
writes  one  authority,  "from  the  consequence  of  acts  which,  if  committed  by 
ordinary  citizens,  would  result  in  the  application  of  penal  sanctions."  The 
worst  that  can  happen  to  a  miscreant  is  that  the  host  country  will  declare 
him  persona  non  grata  and  order  his  departure,  something  that  generally  hap- 
pens only  to  wartime  spies.  Diplomats  have  total  freedom  from  arrest  for 
criminal  acts,  and  are  free  from  the  possibility  of  civil  lawsuits  as  well.  To 
enforce  this,  U.S.  law  provides  for  a  maximum  sentence  of  three  years  in  jail 
and  a  possible  fine  for  anyone  who  attempts  to  sue  or  criminally  prosecute  a 
diplomat. 

Just  how  tough  things  can  be  on  those  who  ignore  immunity  is  demonstrated 
hy  a  1935  case  in  Elkton,  Md.,  cited  in  all  the  classic  texts.  In  November  of 
that  year,  Iranian  ambassador  Ghaffar  Khan  Djalal  and  his  chauffer  were 
arrested  for  speeding  in  Elkton  by  two  policemen  who  jumped  on  the  running 
board  of  the  ambassador's  car.  When  he  protested  and  resisted  he  was,  as 
might  be  expected,  handcuffed  and  hauled  off  to  the  police  station,  when  he 
was  released  after  identifying  himself  and  paying  75  cents  costs.  The  arresting 
policemen,  however,  were  not  so  lucky,  for  the  ambassador  oflBcially  protested, 
which  means  that  after  both  Secretary  of  State  Cordell  Hull  and  the  governor 
of  Maryland  formally  apologized,  the  two  officers  were  dismissed  from  the 
force,  tried  for  assault  and  substantially  fined.  A  word  to  the  wise. 

BLUE   LIST,    WHITE   LIST 

Diplomatic  immunity  is  given  the  force  of  international  law  by  the  1961 
Vienna  Convention,  which  well  over  100  nations  have  signed,  as  well  as,  in  the 
United  States,  by  a  specific  statute  enacted  way  back  in  1790.  It  covers,  in 
Washington,  diplomats  and  employees  of  130  nations,  plus  assorted  interna- 
tional organizations,  totalling  about  6,000  people,  plus  their  families,  which 
means  a  rough  estimate  of  more  than  20,000  souls,  none  of  whom  are  even 
permitted  to  waive  their  immunity  without  permission  from  higherups. 

In  addition  to  their  other  privileges,  these  people  do  not  have  to  pay  sales  or 
excise  taxes,  they  do  not  have  to  testify  in  court,  and  even  their  corpses,  ac- 
cording to  various  legal  precedents,  are  protected  against  inquests.  Other  inter- 
esting judicial  wrinkles  have  held  that  wives  living  apart  from  husbands  are 
still  immune,  but  that  a  first  secretary  of  the  British  embassy  had  to  pay  a 
$1.62  late  charge  on  his  water  bill  because  it  was  not  a  penalty  but  an  encour- 
agement to  prompt  payment,  and  that  the  Guatemalan  ambassador  to  Belgium 
had  no  immunity  in  this  country  and  thus  coiild  be  arrested  as  part  of  large-size 
heroin  smuggling  operation. 

One  of  the  unfortunate  oddities  of  immunity  is  that  while  all  countries  rec- 
ognize its  existence,  all  do  not  apply  it  in  the  same  way.  As  an  international 
commission  on  the  subject  noted,  "there  is  no  uniformity  in  the  practice  of 
states  in  deciding  which  members  of  the  staff  of  a  mission  shall  enjoy  privi- 
leges and  immunities."  In  certain  European  countries,  in  addition,  a  line  is 
usually  drawn  between  acts  performed  in  official  capacities  and  private  matters, 
like  paying  bills,  a  line  which  the  United  States  does  not  draw.  In  fact  the 
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U.S.  is  one  of  the,  if  not  the,  most  lenient  nations  in  the  world  when  immunity 
is  concerned.  "These  people  know,"  says  a  man  who  has  dealt  with  diplomats, 
"they  talk  at  parties,  'They  won't  do  a  thing  to  you  around  here.' "  Adds  a 
lawyer,  "We  let  some  of  these  dudes  get  away  with  murder." 

Part  of  the  reason  America  is  more  lenient  than  the  rest  of  the  world  is 
that  the  language  of  our  1790  statutes,  still  in  effect,  is  looser  than  that  of  the 
Vienna  Convention.  Take  for  example  the  two  lists  of  immune  personnel  the 
State  Department  puts  out,  the  Blue  List,  which  covers  diplomats,  and  the 
White  List,  which  includes,  besides  the  embassies'  administrative  staffs,  its 
janitors,  custodians  and  household  servants.  "If  that  1790  statute  were  re- 
pealed," says  Milton  Mitchell,  "two-thirds  of  the  people  on  the  White  List 
would  be  gone."  Hampton  Davis  says  the  State  Department  would  like  to  see 
repeal,  calling  it  "a  healthy  development."  Why  hasn't  Congress  done  anything 
about  it  for  the  last  ten  years?  "State  has  not  been  able  to  get  sufficient 
attention  paid  to  it,"  he  says.  "Congress  is  inundated,  and  this  is  a  relatively 
small  thing.  Even  most  lawyers  haven't  heard  of  it." 

IN    THE    BEGINNING 

The  idea  of  immunity  has  its  origins  far  back  in  the  murky  beginnings  of 
recorded  history.  The  Hittites,  the  Babylonians,  the  A.ssyrians,  the  Hebrews, 
the  Egyptians,  the  Chinese,  you  name  it,  all  these  ancient  peoples  and  more, 
writes  one  authority,  early  realized  that  reciprocal  advantages  were  to  be 
gained  and  mutual  interests  served  by  granting  envoys  special  immunities  and 
privileges.  Thus  King  David  wiped  out  the  Ammonites  when  they  insulted  his 
ambassadors,  and  the  Illiad  notes  that  the  Trojans  were  horrified  by  Anti- 
machus'  suggestion  that  they  kill  the  envoys  who  had  come  to  negotiate  Helen's 
return. 

By  the  time  the  seventeenth  and  eighteenth  centuries  rolled  around,  codiflers 
like  the  reverend  Hugo  Grotius,  the  father  of  international  law,  had  justified 
this  basic  concept  with  a  pair  of  slick  legal  fictions.  The  first  was  extraterri- 
toriality, which  claimed  the  ambassador  was  really  on  his  own  soil  at  all  times 
and  thus  out  of  reach  of  local  laws.  The  second  was  representative  character, 
under  which  the  diplomat  was  treated  as  if  he  were  in  fact  the  ruler  he 
represented. 

Still,  countries  have  not  always  been  as  tidy  with  rival  diplomats  as  they 
might  be.  In  1707,  for  example,  came  the  famous  Affair  Matveiev,  named  after 
the  Russian  ambassador  to  England  whose  surname  is  variously  spelled  Mat- 
tueof,  Mathveof,  Matveev,  Mattweoff  and  Mathueof.  When  this  worthy  gentle- 
man was  physically  and  verbally  insulted  in  London  while  being  arrested  for 
his  debts,  an  angry  Peter  the  Great  demanded  the  death  penalty  for  those 
involved,  but  settled  for  a  personal  apology  and  the  passage  of  the  Diplomatic 
Privilege  Act  of  709,  sometimes  known  as  the  Statute  of  Queen  Anne,  the  first 
recognition  of  diplomatic  immunity  in  Anglo-Saxon  law  and  the  direct  ancestor 
of  America's  1790  statute. 

These  days  fictions  like  extraterritoriality  are  no  longer  in  vogue.  The  modern 
rationalization  is  called  "functional  necessity,"  which  means  diplomatic  immu- 
nity is  there  because  diplomats  couldn't  work  effectively  without  it.  "You  can 
imagine,"  says  Hampton  Davis,  "that  if  every  Tom,  Dick  and  Harry  of  an  em- 
bassy could  be  hauled  into  court  because  his  dog  was  barking  too  long,  he 
wouldn't  be  able  to  get  his  work  done.  And  it's  not  really  his  work,  it's  the  work 
of  his  state.  And  these  embassies  are  here  because  the  President  has  decided  it 
is  in  the  interest  of  the  United  States  to  maintain  relations  with  them." 

An  added,  though  sometimes  unstated  reason  for  immunity  is  that  of  mutual 
benefit.  After  all,  Americans  do  commit  crimes  overseas  and  get  away  with 
claiming  immunity  for  them.  In  1961,  for  example,  a  Marine  guard  at  the  U.S. 
Embassy  in  Ceylon  claimed  diplomatic  immunity  after  being  accused  of  killing 
a  motorcyclist  while  speeding  along  in  a  sports  car  one  night,  kissing  a  girl  as 
he  drove.  Moreover,  says  Hampton  Davis,  "we  have  the  largest  diplomatic  repre- 
sentation in  the  Western  world.  We  send  more  people  abroad  than  are  sent  here, 
and  we  would  be  subject  to  retaliations  and  reprisals  against  our  people." 

In  1964,  it  seems,  when  District  police  tried  one  of  their  periodic  crackdowns 
against  illegally  parked  diplomats,  a  squad  of  motorcycle  policemen  in  Manila 
ticketed  87  Americans  in  one  day  for  moving  violations  outside  the  U.S.  Embassy 
there. 
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And  Milton  Mitchell  puts  the  case  even  more  melodramatically,  "If  you  were 
in  Russia  you  could  be  in  the  deepest  dungeon  and  never  get  out  without  diplo- 
matic immunity,"  he  claims.  "In  uncivilized  countries  we  wouldn't  have  a  diplo- 
mat alive  without  it." 

NAtrOHTY  ACTS 

Ideally,  in  the  best  of  all  possible  worlds,  those  with  diplomatic  immunity 
wouldn't  be  committing  naughty  acts  that  needed  protecting.  After  all,  things 
like  that  go  against  the  very  definition  of  diplomacy  put  forward  by  the  greatest 
modern  espert  on  the  subject,  the  late  Rt.  Hon.  Sir  Ernest  Satow,  G.C.M.G., 
LL.D.,  D.C.L.  and  formerly  envoy  extraordinary  and  minister  plenipotentiary, 
who  called  it  "the  application  of  intelligence  and  tact  to  the  conduct  of  official 
relations." 

But  while  U.S.  Ambassador  to  Turkey  William  Macomber  thunders  that  "Dip- 
lomatic immunity  is  not  license  and  those  who  use  it  as  such  abuse  the  hospi- 
tality which  has  been  extended  to  them  (and)  strain  rather  than  improve  rela- 
tions," the  hard  facts  remain  that  abuse  of  the  privilege  is  an  all-to-commou 
fact  of  life. 

In  New  York,  where  representatives  to  the  United  States  have  immunity  cour- 
tesy of  a  special  treaty,  police  were  recently  prevented  from  quieting  a  loud 
party  lasting  until  7  a.m.  and  featuring  a  drum-heavy  African  band  because  it 
was  held  in  the  apartment  of  a  member  of  the  Chad  delegation.  And  the  ambas- 
sador from  Barbados  to  the  U.N.  took  it  into  his  head  to  threaten  "possible 
international  consequences"  if  his  German  Shepherd  was  shot  for  continuing  to 
bite  the  residents  of  Pelham,  N.Y. 

In  AVashington,  things  do  not  appear  much  better.  When  Galley  Smith,  widow 
of  the  late  dean  of  the  White  House  press  corps,  Merriman  Smith,  placed  an 
ad  asking  anyone  who  has  had  troubles  with  diplomats  to  contact  her,  she 
claims  to  have  received  79  calls  in  one  day.  And  a  search  of  old  newspaper 
clippings  reveals  incidents  both  trivial — the  wife  of  a  Soviet  naval  attache  was 
caught  shoplighting  $2.56  worth  of  cut  meat — and  tragic — David  Hearne,  the  21- 
year-old  son  of  the  then  Irish  ambassador,  previously  picked  up  four  times  for 
disorderly  conduct,  drove  a  car  which  struck  and  killed  a  54-year-old  woman 
pedestrian,  an  act  for  which  he  was  finally  sent  back  home. 

Most  problems  that  occur  in  Washington,  besides  the  outre,  one-of-a-kind 
items,  fall  into  three  broad  categories:  bill-paying,  realty  troubles,  and  parking 
and  traffic  violations. 

Diplomats,  because  of  their  immunity,  are  free  to  neglect  to  pay  bills  and 
sometimes  even  leave  the  country  with  them  unpaid.  When  this  happens,  says 
Jerome  Glazer,  president  of  Eastern  Credit,  a  Washington  collection  agency, 
"most  embassies,  not  all  now,  are  not  too  cooperative.  They  just  kind  of  slough 
you  off,  like  just  forget  it.  If  the  guy  leaves  for  some  country  where  you  can't 
make  any  contacts,  you've  got  a  nice  big  closed  file." 

Publicity  sometimes  make  a  difference  here.  One  catering  service,  which  did 
not  even  want  its  name  mentioned,  was  owed  several  thousand  dollars  by  an 
embassy  which  made  moves  to  repay  after  the  debt  was  referred  to  in  a  news- 
paper article.  "It's  now  settled,  why  raise  it  again?"  said  the  caterer,  sounding 
frightened  at  the  specter  of  yet  another  setback.  "We  have  to  be  very  careful, 
we  are  a  contractor  to  the  State  Department." 

A  diplomatic  dispute  in  which  money  was  nowhere  involved  occurred  in  1970 
when  the  nation  of  Zambia  acquired  an  old  mansion  in  the  Kalorama  area,  a 
section  of  the  city  zoned  for  diplomatic  residences  but  not  chanceries,  and 
promptly  turned  it  into  a  chancery.  The  neighborhood  residents  protested  might- 
ily, but  due  to  diplomatic  immunity  they  were  stuck  with  a  fait  accompli. 

Thomas  J.  Offutt,  by  contrast,  had  felt  himself  stuck  once  too  often  by  diplo- 
matic tenants.  The  proprietor  of  the  Dittmar  Corporation,  owner  of  1600-plus 
rental  units  in  suburban  Virginia,  he  came  to  feel  that  "a  lopsided  proportion 
of  the  developing  countries  didn't  seem  to  know  how  to  take  care  of  apartments. 
They  not  only  break  leases  but  they  leave  apartments  in  poor  condition.  In 
many  instances  some  countries  of  the  world  consider  the  floor  an  extension  of 
the  street.  In.stead  of  keeping  the  nice  oak  floors  shiny  they  beat  'em  up." 

A  florid,  slow-talking  man  given  to  rocking  in  his  chair,  Offutt  picks  up  an 
old  letter  from  the  Mexican  embassy  which  proposes  that  the  verbal  30-day- 
notice  one  of  their  military  attaches  gave  was  the  equivalent  of  the  required 
written  notice  and  thus  the  man  did  not  have  to  pay  the  final  month's  rent. 
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"We  just  do  not  see  things  the  same  way,"  Offutt  says  in  his  unhurried  way. 
"It's  an  unbreachable  gulf  of  understanding."  So  between  1970  and  1975,  the 
Dittmar  Corporation  refused  to  rent  apartments  to  diplomats  from  those  nations 
they  felt  to  be  troublesome. 

In  January,  1975,  the  Justice  Department  took  Dittmar  to  court  to  force  them 
to  change  their  policy,  charging  subtle  discrimination,  and  in  October,  1975,  the 
government  won  its  case.  "Do  you  know  Melville's  Billy  BuddT'  Offutt  asks 
when  queried  about  the  decision.  "Well  he  was  as  innocent  as  he  could  pos.sibly 
be,  but  it  was  just  ordained  that  he  had  to  hang." 

In  the  area  of  parking  violations,  things  have  changed  little  since  1960,  when 
Aly  Khan,  Pakistan's  ambassador  to  the  U.N.,  caused  a  scandal  by  double- 
parking  his  limousine  at  the  busy  corner  of  14th  and  F  so  he  could  have  lunch 
with  Jockey  Eddie  Arcaro,  or  for  that  matter  since  1926,  when  an  attache  of 
the  Ecuadorian  legation  told  a  policeman  who  had  informed  him  of  a  parking 
violation,  "If  I  choose  to  leave  my  car  in  the  middle  of  Sixteenth  Street  it  would 
be  none  of  your  damned  business,"  and  then  promptly  pushed  the  officer  off  the 
running  board. 

Until  1964,  Washington  police  didn't  even  give  tickets,  only  warnings,  to 
offending  diplomats,  and  once  tickets  were  given  many  countries  made  no  at- 
tempt to  pay  them.  According  to  a  recent  Jack  Anderson  column,  nearly  50,000 
violations  were  issued  to  diplomatic  vehicles  in  the  District  last  year,  which 
would  have  meant  a  total  of  $300,000  in  fines  if  everybody  paid  up. 

Here  too,  publicity  has  a  short-term  effect.  In  1960,  Capt.  J.  C.  Byrnes,  a 
retired  Navy  man  who  lived  near  the  embassy-laden  intersection  of  Massachu- 
setts Avenue  and  Decatur  Place,  NW,  compiled  an  impressive  list  of  statistics 
about  who  was  illegally  parking  where  and  took  it  to  the  local  newspapers,  with 
the  result  that  the  situation  cleared  up  for  awhile.  The  captain  has  passed 
away,  but  his  widow  reports  that  the  state  of  affairs  "is  worse  than  ever.  You 
can't  ever  find  a  place  to  park.  These  so-called  diplomats  park  in  places  they're 
not  supposed  to,  and  they  never  pay  a  fine.  They're  really,"  and  here  she  stops 
to  search  for  the  right  word,  "impertinent." 

WHAT  IS  TO  BE  DONE 

Sometimes,  people  get  so  irritated  at  diplomatic  immunity  they  take  matters 
into  their  own  hands.  Air  has  been  let  out  of  the  tires  of  limousines  illegally 
parked  at  National  Airport,  Spain's  aristocratic  U.N.  ambassador  Jaime  de  Pines 
once  got  punched  in  the  eye  by  an  irate  New  York  City  garbageman,  and  when 
newspaper  reports  named  a  Belgian  diplomat  as  the  guilty  party  in  a  1962  auto 
accident  on  Connecticut  Avenue,  rowdies  smashed  his  kitchen  door  and  delivered 
a  series  of  indecent  phone  calls.  Back  in  1936,  law  professor  and  immunity  ex- 
pert Montel  Ogdon  saw  things  like  this  as  part  of  "the  tide  of  world-wide  revolt 
against  special  privilege,"  and  the  State  Department's  Hampton  Davis,  having 
"given  it  a  lot  of  thought,"  comes  to  quite  similar  conclusions. 

"The  reason,"  he  says,  "is  to  be  found  in  de  Tocqueville.  He  says  the  essence, 
the  keystone  principle  with  Americans  is  equality,  and  there's  something  anti- 
thetical to  that  in  the  concept  of  a  privileged  class.  We  always  resent  that,  we 
resent  anyone  who  doesn't  compete  on  equal  terms.  It's  every  man  a  Idng  in  the 
United  States.  We  are  not  an  aristocratic  society  ;  it's  not  part  of  our  tradition. 
And  I  don't  quarrel  with  that.  It's  part  of  the  strength  of  our  democracy." 

The  defenders  of  diplomatic  immunity,  however,  are  not  without  a  whole 
series  of  defenses  for  it's  weak  points. 

First  off  it  is  pointed  out,  in  what  seems  a  rather  fine  distinction,  that  diplo- 
mats are  not  freed  from  their  moral  obligation  to  obey  our  laws,  they  merely 
cannot  be  punished  for  their  transgressions. 

Next  it  is  said  that  very  few  diplomats  in  fact  break  these  laws.  "Let  me 
assure  you  that  these  are  a  tiny,  minute  portion  of  the  community  that  is  in- 
volved here,"  says  Hampton  Davis,  with  Milton  Mitchell  adding  "it's  one  charac- 
ter in  a  thousand  who  doesn't  pay  his  bills  and  claims  immunity.  With  most  of 
them  their  ambassadors  say,  'If  you  get  a  parking  ticket  and  don't  pay  it, 
buddy,  home  you  go.'  " 

A  further  tack  is  to  say  that  it  is  really  modern  civilization  that  is  to  blame 
here,  not  the  diplomat.  The  Russians,  for  example,  notorious  for  double  and 
triple  parking  in  front  of  their  Sixteenth  Street  embassy,  do  it  not  because 
they're  inherently  nasty  but  because  there's  nowhere  else  for  them  to  park.  "The 
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pre-TVorld  War  II  diplomatic  lists  were  much  smaller  in  number,"  says  Hampton 
Davis.  "This  was  not  a  big  city,  people  walked,  took  streetcars,  it  was  a  fine  old 
time."  In  fact,  says  Davis,  warming  to  still  another  defense,  "beleaguered" 
diplomats  really  have  a  hard  time  of  it  in  Washinton,  He  walks  to  his  State 
Department  window,  pulls  the  blind  and  points  to  an  area  supposedly  reserved 
for  their  cars  that  is  largely  occupied  by  ordinary  mortals.  "Diplomats  too  suffer 
wrongs  at  the  hands  of  citizens,"  he  says.  "There  are  assaults  on  their  staff 
members,  the  wife  of  the  Australian  ambassador  was  beaten.  This  is  a  situation 
that  needs  to  be  seen  in  the  round." 

By  "the  round"  Davis  means  that  day-to-day  injustices  ought  to  be  looked  at 
from  the  perspective  of  America's  global  interests.  "These  people,"  he  says,  "are 
not  thinking  about  the  tremendous  problems  of  operating  our  foreign  relations. 
The  power  flow  has  come  to  Washington.  We're  the  richest  power  in  the  world, 
so  everyone  has  come  here.  People  should  accept  diplomatic  immunity  as  part 
of  the  cost  of  our  being  the  great  power  that  we  are." 

It  is  at  this  point  that  the  last  big  gun  defending  diplomatic  immunity  is 
rolled  into  place.  If  even  one  hair  on  his  head  is  touched,  it  is  claimed,  the  very 
fabric  of  civilization  as  we  know  it  will  be  threatened.  The  whole  concept  of 
limiting  immunity  goes  against  tradition,  Hampton  Davis  notes  somberly,  "We 
consider  there  are  very  large  stakes  here,  the  stakes  of  war  and  peace." 

The  foes  of  unlimited  immunity,  of  course,  hardly  accept  this  attitude  lying 
down.  They  talk  about  small  projects  like  getting  diplomatic  cars  to  display 
little  stickers  denoting  country  of  origin,  "so  maybe  national  pride  will  make 
them  drive  a  little  more  carefully,"  and  remember  fondly  the  victories  that  can 
occur  when  a  strong  man  is  on  your  side.  In  1964,  for  example,  the  Fulbright 
Residential  Zoning  Act,  barring  chanceries  from  low-density  residential  areas, 
was  passed  under  the  aegis  of  Senator  William  Fulbright  because,  remembers 
Milton  Mitchell,  he  happened  to  live  close  to  the  French  embassy.  "They  were 
doing  some  repairs,"  he  says,  "and  they  were  doing  it  at  all  hours  of  the  night. 
Seven  days  a  week,  night  and  day,  they  were  hammering  away,  and  after  several 
sleepless  evenings,  the  Senator  became  terribly  angry."  The  rest,  obviously,  is 
history. 

Opponents  of  unfettered  diplomatic  immunity  push  forward  on  three  fronts. 
First,  it  is  said,  the  State  Department  should  "call  up  and  raise  some  Cain," 
demand  with  greater  frequency  that  guilty  diplomats  be  recalled,  and  change 
the  prevailing  attitude  that,  as  one  attorney  puts  it,  "dealing  with  the  State 
Department  as  an  American  citizen  is  a  handicap." 

Hampton  Davis,  for  one,  tends  to  get  very  hot  denying  accusations  like  this. 
Yet  he  admits  that  "when  the  chips  are  down,  we  can't  force  anything." 

And  Milton  Mitchell,  his  predecessor,  feels  quite  strongly  that  "We  don't  have 
to  have  that  many  people  covered  by  immunity,  it's  because  we  have  soft  i>€ople 
in  government.  We've  always  given  away  the  world,  if  the  Russians  wanted  your 
watch  we'd  give  it  to  them.  We  should  declare  a  lot  of  people  persona  non  grata 
very  quickly.  We  should  send  the  chief  of  protocol  to  yell  at  the  ambassador, 
tell  him  'We  can't  put  up  with  76  parking  tickets  in  one  month,  send  the  man 
home.'  You  can't  make  friends  in  this  business,  you  have  to  do  a  job.  The  prob- 
lem is  at  the  top.  No  one  cares." 

Since  evicting  the  evil-doer  vriill  not  ease  the  pain  of  those  who  have  suffered, 
many  people  have  also  suggested  that  the  government  should  set  up  a  type  of 
fund  to  reimburse  injured  parties.  Galley  Smith  wants  someone  at  State  to 
eosign  any  legal  contract  a  diplomat  enters  into,  so  that,  "pardon  my  language, 
if  their  ass  is  involved  they  might  be  a  little  more  concerned."  And  Dittmar's 
Thomas  Offutt,  ever  philosophical,  leans  back  in  his  chair  and  says : 

"It's  a  little  bit  unfair  for  the  U.S.  government  to  impose  on  people  affected 
by  these  diplomats  the  necessity  to  accept  them  at  the  risk  of  monetary  loss.  If 
the  U.S.  government  wants  to  protect  diplomats,  it  should  underwrite  and  reim- 
burse people  who  suffer  injustices  at  their  hands.  We  spend  many  billions  of 
dollars  in  foreign  aid,  we  should  make  this  an  item  of  domestic  aid  to  those 
aggrieved  by  these  foreigners.  It  would  be  the  most  diplomatic  thing  we  could 
possibly  do." 

The  most  crucial  problem  with  diplomatic  immunity,  however — and  one  that 
shows  no  signs  of  ever  being  solved  because  all  the  nations  of  the  world  benefit 
too  much  from  its  perpetuation — is  that  in  many  ways  it  is  an  outdated,  over- 
extended concept  in  which  a  kernel  of  necessity  has  been  indiscriminately 
inflated  and  taken  advantage  of.  Once  a  device  to  protect  diplomats  against 
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wrongs,  it  now  serves  largely  to  allow  these  same  diplomats  to  commit  wrongs 
of  their  own. 

Says  Arthur  Feld,  Halla  Brown's  attorney,  "to  seize  the  person  of  the  ambas- 
sador is  one  thing,  to  ask  him  to  respond  in  monetary  damages  for  a  suit  of 
clothes  he  refuses  to  pay  the  bill  for  is  an  entirely  separate  matter. 

"The  overall  immunity  we  grant  to  governments  is  way  out  of  proportion  to 
the  function  that  diplomatic  immunity  served  iu  the  original  idea.  The  whole 
concept  should  be  reevaluated." 

[From  the  Washington  Post,  Aug.  22,  1976] 
Immunity  Shields  Diplomat  in  Theee-Cas  Wreck 

(By  Robert  Meyers) 

On  Aug.  1  at  7  a.m.  a  car  driven  by  a  high-ranking  Zambian  diplomat  plowed 
into  a  parked  Dodge  van  on  a  quiet  residential  street  in  New  Market,  Md.,  forc- 
ing the  van  upon  top  of  a  1974  Volkswagen  sedan  parked  behind  it,  according 
to  a  state  police  officer. 

The  diplomat's  car,  which  had  crossed  the  double-yellow  line  on  Main  Street 
in  the  Frederick  County  town,  then  caromed  past  the  Volkswagen  into  a  1973 
Pinto  parked  about  20  feet  farther  on  the  policeman  says. 

The  diplomat's  car  then  continued  on  until  it  was  stopped  by  a  tree.  There 
were  no  injuries.  But  two  of  the  three  parked  cars,  as  well  as  the  diplomat's, 
were  totally  wrecked. 

Maryland  State  Trooper  Timothy  L.  Rigler  said  that  "anyone  else"  involved 
in  such  an  accident  would  have  been  charged  with  crossing  the  center  line,  negli- 
gent driving,  and  driving  at  excess  speeds. 

No  charges  were  filed  against  Crispin  Milupi  Itwi,  first  secretary  of  the  Em- 
bassy of  the  Republic  of  Zambia,  because  of  his  diplomatic  immunity. 

Because,  police  said,  the  diplomat  was  uninsured,  the  victims  of  the  accident 
are  faced  with  even  more  than  the  usual  complications  in  recovering  their 
losses.  Diplomats  cannot  be  sued  in  courts  of  law. 

Itwi  confirmed  the  accident  but  would  not  comment  on  it  in  detail  or  on 
whether  he  was  insured. 

"His  (diplomatic)  papers  were  in  order,"  said  Trooper  Rigler.  "He  was  polite. 
There  was  nothing  I  could  do." 

Rigler  said  the  diplomat  did  not  have  insurance.  "I  checked,  I  felt  real  bad 
about  not  being  able  to  charge  him  with  anything  because  of  his  immunity,"  the 
oflacer  said. 

There  is  no  requirement  that  drivers  licensed  in  the  District  carry  insurance. 

The  owners  of  the  three  cars  say  their  insurance  covered  only  part  of  the  cost 
of  replacing  the  parked  cars.  One  of  the  owners,  Henry  Schiess,  owner  of  a 
New  Market  antiques  store,  said  his  insurance  company  gave  him  $1,750  for  the 
1973  Pinto,  and  that  a  suitable  replacement  vehicle  cost  him  $4,537.  He  had  to 
absorb  the  additional  cost  of  $2,787  himself,  he  said. 

The  two  other  cars  hit  by  Itwi  were  both  owned  by  William  E.  Cline,  an 
antiques  dealer  in  New  Market.  His  son,  William  A.  Cline,  says  that  the 
damage  of  the  Volkswagen  cost  $805,  of  which  his  father  had  to  pay  a  $250 
deductible  charge. 

The  1975  Dodge  van,  the  first  vehicle  hit,  was  totally  destroyed,  Cline  says. 
The  uninsured  motorist  clause  of  the  policy  paid  $4,000,  and  his  father  added 
$1,200  to  find  a  replacement,  according  to  Cline. 

Itwi  does  not  deny  the  accident.  "It  was  very  unfortunate,"  he  said  over  the 
phone.  "I  have  great  sympathy  for  the  people  involved.  I  didn't  have  the  acci- 
dent because  I  am  a  diplomat,  but  because  I  am  a  human  being," 

Itwi  would  not  indicate  whether  he  intends  to  compensate  the  cars'  owner 
for  their  uncovered  losses. 

Richard  Gookin,  protocol  officer  at  the  Department  of  State,  which  handles 
matters  involving  foreign  diplomats  and  American  citizens,  says  he  is  aware  of 
the  Itwi  matter :  "I  have  urged  Mr.  Cline  and  Mr.  Schiess  to  contact  Mr.  Itwi 
directly,  and  then  to  let  me  know  if  they  are  unable  to  receive  satisfaction"  to 
their  demands  for  compensation,  he  says. 

Schiess  says  he  has  already  written  to  the  Zambian  embassy,  but  received  no 
reply.  He  then  wrote  to  Secretary  of  State  Henry  Kissinger,  complaining  of  the 
matter.  That  letter  was  passed  to  Gookin. 
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If  Cline  and  Schiess  are  not  "satisfied"  by  dealing  with  Itwi  or  tbe  embassy, 
then  "I  would  be  glad  to  extend  the  good  offices  of  the  Department  of  State  to 
resolve  the  matter,"  Gookin  says. 

The  "most  severe"  action  Gookin  said  he  could  take  would  be  to  tell  an 
ambassador  that  "an  employee  is  no  longer  welcome  in  this  country." 

Other  options  include  requesting  that  a  diplomat's  immunity  be  waived  for 
prosecution  in  U.S.  courts,  or  asking  the  embassy  itself  to  compensate  the  car 
owners,  he  said. 

The  State  Department  itself  has  no  policy  on  compensating  people  such  as 
Cline  and  Schiess  for  losses  suffered  because  of  the  actions  of  foreign  diplomats, 
Gookin  says. 

More  than  5,700  diplomats  and  diplomatic  employees  in  the  Washington  area 
enjoy  immunity  from  U.S.  laws,  Gookin  says.  "By  and  large  the  diplomatic 
community  is  law-abiding,"  he  adds. 

In  the  most  serious  episode  involving  an  embassy  employee  this  year,  the 
employment  of  a  Senegalese  chauffeur  was  ended  after  he  hit  and  killed  a  road 
worker  in  a  car  accident  near  Ft.  Myer,  Va.  Local  authorities  then  took  over, 
Gookin  says. 

[From  the  Washington  Star  News,  Mar.  13,  1974] 
Judge  Asks  Action  on  Diplomat's  Son 

(By  Winston  Groom) 

D.C.  Superior  Court  Chief  Judge  Harold  H.  Greene  has  ordered  juvenile  court 
records  alleging  auto  theft  and  larceny  by  the  son  of  a  high  Pakistani  Embassy 
official  turned  over  to  the  State  Department  for  action. 

The  youth  was  charged  in  two  cases  of  automobile  theft  two  months  ago  and 
with  petit  larceny  from  a  hardware  store  last  month.  The  charges  were  dropped 
when  it  was  learned  that  he  was  immune  from  prosecution  under  diplomatic 
agreements. 

Under  the  diplomatic  immunity  doctrine,  diplomats  and  other  employees  of 
foreign  embassies  here  and  their  families  are  not  subject  to  the  laws  of  the 
United  States. 

However,  Greene  pointed  out  in  an  8-page  opinion  yesterday,  "there  is  an 
important  corollary  to  diplomatic  immunity,  namely,  that  those  enjoying  its 
benefits  must  respect  the  rights  of  citizens  of  the  country  in  which  they  live." 

He  therefore  ordered  the  D.C.  corporation  counsel's  office  to  provide  the  State 
Department  with  records  and  documents  in  the  youth's  case. 

"The  youth's  family  had  opposed  such  action,  claiming  that  D.C.  law  forbids 
disclosure  of  juvenile  records  to  anyone  except  law  enforcement  agencies  and 
others  having  a  "professional  interest"  in  a  case. 

Greene  made  it  clear  that  the  State  Department  has  at  its  disposal  a  number 
of  sanctions,  including  "the  ability  to  terminate  the  diplomatic  status  of  any 
person  having  such  immunity." 

Greene  also  said  that  in  such  cases  the  State  Department  "may  .  .  .  (bring) 
the  matter  formally  to  the  attention  of  the  diplomatic  mission  in  which  the 
juvenile's  parent  is  employed  and  (call)  upon  the  mission  to  administer  appro- 
priate discipline  and  warning  to  the  offender." 

Greene  wrote  that  the  problem  of  diplomatic  immunity  "is,  of  course,  particu- 
larly important  in  a  city  like  Washington  where  there  are  a  great  number  of 
inhabitants  with  diplomatic  immimity  against  whom  .  .  .  citizens  .  .  .  are  power- 
less with  respect  to  both  criminal  violations  and  civil  claims." 

Furthermore,  he  cited  a  provision  of  the  Vienna  Convention  covering  such 
immunity  as  saying  that  "without  prejudice  to  their  privileges  and  immunities, 
it  is  the  duty  of  all  persons  enjoying  such  privileges  and  immunities  to  respect 
the  laws  an  regulations  of  the  receiving  state." 

Greene  held,  "The  Department  of  State  is  in  essence  performing  a  law  en- 
forcement function  and  for  that  reason  has  a  professional  interest  in  the  work 
of  the  court. 

"At  a  minimum,  the  Department  of  State  has  a  legitimate  interest  in  being 
made  aware  of  the  transgressions  of  juveniles  with  diplomatic  immunity,  and 
...  it  may  take  whatever  action  it  regards  as  appropriate." 
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[From  the  Washington  Post,  Nov.  14,  1975] 
The  Diplomatic  Immunity  Charade 

(By  Jack  Anderson  and  Les  Whitten) 

Not  long  ago,  a  black  Cadillac  sped  along  the  Connecticut  Turnpike  through 
a  fog-patched  night.  A  patrolman  pulled  it  over  and  asked  the  driver  for  his 
license. 

Instead,  the  driver  handed  over  an  identification  card  bearing  excerpts  from 
U.S.  Code  Title  22,  Sections  252-255.  The  excerpts  warned  that  anyone  attempt- 
ing to  arrest  the  driver  could  be  "imprisoned  for  not  more  than  three  years  and 
fined  at  the  discretion  of  the  court." 

The  cop  waved  the  automobile  on  and  stared  after  it  in  wonderment.  He  had 
just  encountered  the  most  elite  of  the  human  species:  a  foreign  diplomat. 

These  privileged  people,  by  virtue  of  international  agreement,  enjoy  a  curious 
courtesy  known  as  "diplomatic  immunity."  They  cannot  be  prosecuted  under 
U.S.  law. 

If  they  break  leases,  fail  to  pay  rent,  destroy  property  or  commit  felonies, 
American  authorities  can  do  little  more  than  expel  the  errant  foreigners. 

Diplomatic  immunity,  of  course,  is  reciprocal.  American  diplomats,  therefore, 
enjoy  similar  privileges  in  other  nations.  The  State  Department  has  assured  us, 
however,  that  U.S.  Foreign  Service  people  create  few  problems  overseas. 

In  contrast,  we  have  documented  thousands  of  cases  involving  foreign  diplo- 
mats who  violate  U.S.  laws  with  impunity. 

Every  day,  for  example,  policemen  in  Washington  and  New  York  City  pa- 
tiently write  out  hundreds  of  parking  tickets  for  cars  bearing  diplomatic  license 
plates.  Most  of  them  go  unpaid. 

Often  the  drivers  simply  tear  them  up  and  toss  them  in  the  street.  In  Wash- 
ington, nearly  50,000  violations  were  issued  to  diplomatic  vehicles  last  year. 
The  fines,  if  paid,  would  have  totalled  over  $300,000. 

In  New  York  City,  more  than  135,000  parking  tickets  were  issued  to  diplo- 
mats last  year.  The  stiff  fines  would  have  helped  to  alleviate  the  city's  financial 
plight ;  the  total  would  have  surpassed  $3  million. 

The  police,  carrying  diplomatic  courtesy  an  extra  length,  refused  to  tell  us 
which  embassy  has  accumulated  the  most  tickets.  But  our  reporter  Terry  Repak 
determined  that  the  Soviets,  with  hundreds  of  unpaid  tickets,  are  probably  the 
worst  offenders. 

A  few  other  examples  of  how  diplomatic  immunity  works : 

For  years  the  Dittmar  Co.  in  the  Washington  suburbs  refused  to  rent  houses 
to  diplomats  from  certain  countries  because  they  habitually  violated  leases  and 
failed  to  pay  rents.  The  Justice  Department  took  Dittmar  to  court  and  forced 
the  firm  to  rent  without  discrimination. 

Mrs.  Failey  Smith,  wife  of  the  late  dean  of  the  White  House  press  corps, 
Merriman  Smith,  rented  a  home  to  the  legal  attache  at  the  French  embassy.  Her 
diplomatic  tenants,  she  charged,  wreacked  $11,000  worth  of  damage  to  her  house. 
Yet  she  cannot  collect  it  because  of  diplomatic  immunity.  Her  lawyer,  Joseph 
Moran,  appealed  to  the  State  Department  for  help.  "They  cautioned  me  against 
bringing  suit,"  Moran  told  us,  "and  warned  me  against  harassment  which  might 
be  construed  as  a  violation  of  statute." 

Several  collection  agencies,  including  Eastern  Credit  and  Nationwide  Credit, 
described  to  us  their  frustration  in  trying  to  collect  from  diplomats  on  bad 
checks,  medical  fees  and  rental  car  bills. 

In  New  York,  the  Barbados  ambassador  to  the  United  Nations,  W.  E.  Waldron- 
Ramsey,  recently  lodged  an  official  complaint  with  the  State  and  Justice  Depart- 
ments over  his  dog.  He  charged  that  local  officials  in  Pelham,  where  he  resides, 
were  trying  to  shoot  the  animal.  It  had  sunk  its  teeth,  apparently,  into  at  least 
eight  indignant  citizens.  But  the  ambassador  contended  that  his  dog,  like  him- 
self, deserved  diplomatic  immunity. 

HITLER  BOOTY 

A  former  Army  lieutenant  colonel  is  free  to  keep  the  $32,000  he  got  from 
selling  a  stolen  99-piece  silver  service  that  once  belonged  to  Adolf  Hitler,  the 
Army  has  decided.  If  he  had  been  caught  earlier,  he  would  have  faced  10  years 
in  prison. 
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As  a  field  hospital  commander  during  World  War  II,  tlie  oflBcer  was  looking 
for  pots  and  pans  for  his  hospital  when  he  stumbled  on  the  cache  of  silver,  em- 
possed  with  Hitler's  initials.  He  put  the  silver  in  the  pots  and  later  spirited  it 
home. 

Failure  to  turn  in  such  booty  is  a  crime,  the  Army  told  us,  but  because  the 
statute  of  limitations  expired  25  years  ago,  the  oflScer  can  use  it  as  planned  to 
retire  in  Florida. 


[From  the  Washington  Star,  Feb.  20,  1976] 
Time  fob  the  Denver  Boot 

Among  the  perturbations  of  life  in  Washington,  the  abuse  of  parking  laws  by 
members  of  the  diplomatic  community  is  neither  major  nor  intrusive  for  most 
of  us.  It  is  worse — it  is  a  gnawing  symbolic  irritant. 

The  State  Department  tippy-toes  around  the  matter  as  if  a  fuss  over  unpaid 
parking  tickets  could  ignite  a  diplomatic  incident  of  shattering  proportions. 
Police  continue  to  hand  out  parking  tickets,  the  diplomatic  corps  continues  to 
ignore  them  and,  about  once  a  year,  the  press  noisily  points  a  finger. 

The  list  of  pompous  parkers  this  year  had  the  Soviet  Union  at  the  head  of  the 
pack  with  8,865  outstanding  tickets,  with  Israel  second  with  2,539.  These  trans- 
gressions are  part  of  27,966  unpaid  tickets  written  on  DPL  cars  in  the  last 
eleven  months  here. 

The  Russians  point  out  that  there  is  a  paucity  of  reserved  diplomatic  parking 
spaces  at  their  embassy  on  busy  16th  Street — which  is  true  but  irrelevant.  It  is 
also  irrelevant  that,  as  a  Soviet  spokesman  told  The  Star's  Mary  Ann  Kuhn, 
Americans  in  Moscow  are  permitted  to  park  illegally.  Anyone  who  has  seethed 
during  rush  hour,  clogged  to  the  point  of  madness  because  of  a  Russian  DPL  car 
parked  on  16th  Street,  would  revoke  detente  on  the  spot,  were  it  in  his  power. 
The  Russians  are  far  from  the  only  offenders,  witness  Massachusetts  Avenue 
during  any  rush  hour. 

Diplomatic  immunity,  of  course,  is  too  reasonable  a  principle  to  require  dis- 
cussion. But  this  abuse  of  parking  has  nothing  to  do  with  diplomatic  immunity 
— it  has  to  do,  simply,  with  good  manners. 

Archaic  as  the  notion  is,  we  find  it  compelling.  We  do  not  wish  foreign 
scofllaws  bundled  off  to  the  Central  Cellblock  when  caught  with  a  dozen  or 
several  hundred,  unpaid  parking  tickets.  We  do  wish  these  nations  would  show 
a  decent  respect  for  local  laws  while  in  Washington  as,  we  trust,  and  hope,  our 
diplomats  do  in  their  capitals. 

This  patently  does  not  work,  however.  We  would  wish  then  that  someone  in 
this  city  had  the  courage  to  do  a  favor  for  the  indigenous  population :  Let  offi- 
cials permit  an  embassy  to  log;  say,  a  dozen  unpaid  parking  tickets  in  any 
month  on  any  DPL  car,  surely  a  greater  generosity  than  we  are  permitted.  If 
they  remain  truculent  when  notified  of  their  excessive  disdain,  why  not  let  the 
police  impose  the  boot  made  in  Denver. 

There  would  be  wild  keening  initially,  but  we  doubt  if  the  procedure  would 
cause  a  terminal  breach  in  relations  with  any  nation.  Once  the  Denver  boot  was 
put  into  wide  use,  we  suspect  the  cause  of  good  manners  would  be  advanced.  All 
those  in  favor,  signify  by  saying  aye. 


[From  the  Washington  Star,  Sept.  5,  1971] 

The  Diplomats  Abe  Immune 

(By  Fred  Geiger) 

The  INIetropolitan  Police  Deportment  scooterman  had  been  successfully  shoo- 
ing cars  from  illegal  zones  on  the  F  Street  mall  until  he  came  upon  a  motorist 
who  resisted. 

The  motorist's  response  to  a  request  that  he  move  his  car  was  explosive  and 
incomprehensible. 

The  policeman  noticed  the  vehicle  had  Dpi — diplomatic — tags.  He  asked  the 
driver  for  identification 

"You  leave  alone.  You  leave  alone!"  said  the  driver,  switching  to  English, 

The  officer  persisted. 
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The  car  abruptly  sped  off,  running  two  red  lights  until,  with  the  scooterman 
in  pursuit,  it  stopped  in  a  parking  lot. 

The  scooterman  dismounted.  The  Dpi  got  out. 

At  the  moment,  an  Executive  Protective  Service  (White  House  Police)  car 
zoomed  up. 

The  foreigner's  belligerence  evaporated.  Niceties  were  exchanged.  The  scooter- 
man went  on  his  way. 

The  foreigners — rejiresentatives  of  one  of  the  city's  114  embassies  and  three 
legations — were  enjoying  diplomatic  immunity — total  immunity  from  every  law 
to  which  American  citizens  are  subject. 

PAEKING 

Confrontations  involving  moving  violations  are  less  common  than  chronic 
disregard  of  parking  regulations. 

The  District  Highway  Department  was  asked  to  check  out  a  complaint  that 
diplomatic  cars  were  packed  on  16th  Street  NW  "around  the  clock,"  in  front  of 
bus  stops,  fire  plugs  and  entrances  to  buildings. 

The  Department  found,  on  a  typical  Tuesday  evening  rush  hour,  that  30  Dpi 
cars  were  impeding  traffic  in  "No  Standing"  zones  on  16th  between  L  and  P 
Streets  NW. 

When  Dpi  cars  are  ticketed,  the  tickets  go  to  the  Central  Violations  Bureau. 

At  the  end  of  a  registration  year,  a  computerized  list  of  unpaid  Dpi  tickets  is 
sent  to  the  State  Department  for,  in  the  words  of  Motor  Vehicles  Department 
Director  Joseph  P.  Murphy,  "what  is  laughingly  called  enforcement." 

"Enforcement"  in  its  most  severe  form  amounts  to  "stern  warnings"  to  those 
ambassadors  whose  employees  are  habitual  scofHaws. 

The  admonishments  are  administered  by  Benny  Whitehead,  of  the  State 
Department's  Special  Protocol  Services  Office. 

Some  ambassadors  demand  all  their  employees  to  pay  tickets.  Whitehead  said, 
and  some  don't. 

Capt.  Jack  Buch,  of  the  police  department's  Traffic  Division,  said  it's  up  to 
individual  officers  whether  to  issue  warning  tickets  or  regular  tickets,  or  no 
tickets. 

"We're  not  really  interested  in  ticketing  them,"  he  said.  "When  we  ask  em- 
bassies to  move  the  cars,  they  usually  do." 

When  they  don't,  illegally  parked  cars — although  they  may  be  festooned  with 
tickets — aren't  impounded  but  are  towed  onto  side  streets. 

PE0GBES8 

Over  the  years,  some  progress  has  been  made. 

Prior  to  1960  American  nationals  employed  by  embassies  were  issued  State 
Department  cards   granting   them   full   diplomatic  immunity. 

"When  we  stopped  a  chauffeur  or  a  maid  in  their  cars,  they'd  tell  us  to  go  to 
hell  and  keep  going,"  Capt.  Buch  said. 

Americans  have  no  immunity  now  except  when  on  "official  duty." 

On  March  12,  1964,  the  D.C.  Commissioners  ordered  a  crackdown.  Cars  with 
Dpi  and  Wn  (denoting  minor  functionaries)   plates  were  to  be  ticketed. 

On  March  23,  1964,  the  commissioners  issued  a  directive  to  the  police  depart- 
ment urging  officers  not  to  be  overzealous  in  exercising  their  newly  specified 
powers. 

A  year  later,  the  Central  Violations  Bureau  accumulated  1,650  tickets  issued 
to  diplomatic  vehicles.  None  were  paid. 

In  April,  1967,  for  the  first  time  since  the  crackdown,  the  State  Department 
withheld  Dpi  tag  applications.  The  six  unlucky  applicants  had  amassed  105 
tickets  among  them. 

Whitehead  (whose  office  was  called  the  Courtesies  and  Privileges  Section  and 
later  the  Office  of  Special  Representational  Services  before  getting  its  present 
name)  said  seven  applications  were  "held  up"  in  1969. 

DELAYS 

In  1970,  there  were  no  hold-ups,  but  several  "delays"  were  effected. 

There  are  currently  about  2,500  Dpi  tags  registered  with  the  Motor  Vehicles 
Department.  By  Congressional  law,  their  holders  get  them  free  of  charge,  and 
the  diplomatic  immunity  they  carry  extends  to  wives  and  children. 
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Liability  insurance  isn't  required  in  the  District,  but  drivers  determined  to  be 
at  fault  in  accidents  must  prove  financial  responsibility — except  the  diplomats. 

Dpi  tag  holders,  according  to  Edvi^ard  P.  Lombard,  superintendent  of  the  D.C. 
Insurance  Department,  often  fail  to  report  accidents. 

Sometimes,  he  said,  "they  deny  filing  a  claim,  deny  being  at  fault- — deny 
everything.  Anybody  damaged  by  a  diplomatic  car  doesn't  have  much  recourse." 

If  an  accident  occurs  involving  an  American  citizen,  and  the  operator  of  a 
Dpi  car  appears  to  be  at  fault,  the  American  can  request  a  court  hearing. 

If  the  Corporation  Counsel  agrees  that  the  diplomat  is  at  fault,  the  latter  may 
be  asked  to  attend  the  police  department's  traffic  school. 

A  trafiic  school  officer  said,  "I  know  for  a  fact  that  we  have  had  some  come 
through  the  program." 

Attendance,  however,  isn't  required,  nor  does  the  diplomat  have  to  attend  the 
hearing. 

When  the  diplomat  is  uncooperative,  the  matter  is  referred  to — and  usually 
ends  up  in — the  State  Department. 

PBIVILEGES 

A  spokesman  for  the  D.C.  Policeman's  Association  said : 

"These  people  are  guests  here,  but  in  my  opinion  they  should  abide  by  the 
same  laws  as  anybody  else.  I  can't  really  see  giving  them  any  special  privileges." 

Sen.  Daniel  K.  Inouye,  chairman  of  the  Appropriations  Subcommittee  for  the 
District,  was  asked  to  comment. 

He  said : 

"I  find  it  difficult  to  accept  the  thesis  that  the  spirit  of  friendship  that  we  seek 
between  our  country  and  other  nations  should  be  deemed  to  rest  on  the  privileged 
status  of  their  representatives  here  in  our  nation's  capital  to  disregard  our 
traffic  and  parking  regulations. 

"It  is  further  demeaning  to  those  representatives  who  do  comply— and  I  am 
confident  that  they  represent  the  vast  majority — ^^to  suggest  that  they  seek 
'special'  consideration. 

"I  call  upon  our  Department  of  State  to  take  every  possible  step  to  make 
compliance  general  in  the  city  of  Washington." 


[From  the  Chicago  Tribune,  July  29,  1974] 
XiNETY-FouB  Is  Highway,  Not  Speed  Limit,  State  Police  Tell  Diplomat 

(By  Jack  Fuller) 

Michigan  State  Police  got  the  Haitian  consul  general  stationed  in  Chicago 
coming  and  going,  a  state  trooper  said  yesterday. 

First,  they  stopped  the  official.  Consul  General  Adam,  going  eastbound  on  Int. 
Hwy.  94  near  Benton  Harbor  Saturday  and  issued  tickets  on  charges  of  reckless 
driving  and  driving  without  a  license  over  Adam's  protests  that  he  had  diplo- 
matic immunity  against  traffic  tickets. 

Adam  complained  that  because  of  the  delay  the  police  caused  he  would  "have 
to  do  90  miles  an  hour  the  rest  of  the  way"  to  reach  a  meeting  on  time,  accord- 
ing to  Michigan  State  Trooper  James  J.  Bos. 

Bos  quoted  Adam  as  saying,  "The  safety  of  citizens  isn't  as  important  as  the 
meeting  I'm  going  to." 

A  few  hours  later  a  different  squad  car  stopped  Adam's  car,  again  allegedly 
clocking  his  car  at  93  miles  per  hour  westbound  on  1-94,  Bos  said.  They  issued 
the  driver  of  the  car,  this  time  Adam's  brother  Frantz  Adam,  31,  a  speeding 
ticket. 

Tho  the  Haitian  consul  was  more  restrained  the  second  time  this  car  was 
stopped  Bos  said  "He  still  made  quite  a  fuss.  He  said  the  troopers  were  wasting 
their  time  because  he'd  beat  the  ticket  in  the  end." 

Bos  said  that  after  he  made  the  first  traffic  stop,  he  handed  Adam  copies  of 
the  two  tickets  and  Adam  threw  them  back  at  him. 

"I  don't  want  these  littering  up  my  car,"  Bos  reported  Adam  said. 

Adam  denied  that  he  had  been  speeding.  He  said  that  the  police  version  of 
the  incident  was  a  "big  lie." 
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[From  the  Washington  Tost,  Nov.  18.  1972] 
Greek  Diplomat  Arrested  on  Coast 

San  Francisco,  November  17. — The  Greek  consul  general  was  arrested  here 
today  after  punching  a  policeman  who  ask  him  to  move  his  car  from  an  illegal 
parking  zone,  police  reported. 

Eleitheros  E.  Eliopoulos,  36,  later  was  released  after  being  Issued  a  citation 
for  disobedience  to  a  policeman  and  resisting  an  officer  in  the  performance  of 
duty,  said  Lt.  Clem  DeAmicis. 

Because  of  diplomatic  courtesy  rules,  DeAmicis  said,  Eliopoulos  was  not  cited 
for  the  more  serious  charge  of  assault  on  a  policeman. 

Police  gave  the  following  account  of  the  incident : 

Sgt.  Eugene  Van  Tricht,  riding  a  three-wheel  motorcycle,  spotted  a  car  with 
consul  license  plates  parked  six  feet  from  a  downtown  area  curb  in  a  no- 
stopping  zone. 

When  the  officer  asked  the  man  to  move  and  stop  obstructing  traffic,  the  driver 
said,  "I  am  waiting  for  my  wife." 

After  again  being  ordered  to  move,  the  driver  said,  "I  am  the  consul  general 
of  Greece,"  and  began  to  walk  away. 

The  officer  pursued  but  before  he  could  issue  a  citation,  the  man  socked  him 
in  the  mouth,  knocking  him  to  the  ground. 

Mr.  Robert  C.  Byrd  subsequently  said :  Mr.  President,  I  ask  unanimous  con- 
sent that  three  bills  introduced  by  the  Senator  from  Maine  (Mr.  Hathaway), 
relative  to  diplomatic  immunity,  be  referred  to  the  Committee  on  Foreign  Rela- 
tions, and  that  if  and  when  reported  from  that  committee,  they  then  be  referred 
to  the  Committee  on  the  Judiciary. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 
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